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PETITION TO THE EUROPEAN PARLIAMENT 
 
SUMMARY 
 
This petition to the European Parliament under Article 227 of the Treaty 
on the Functioning of the European Union (TFEU) raises a number of 
issues regarding peat extraction in Ireland: namely, its environmental 
impacts, its compatibility with EU law, and the conduct of the Irish 
government and an Irish European Commissioner regarding related EU 
infringement proceedings.  Specifically, the petition seeks redress for the 
failure of Ireland:  
 

A. To implement the Habitats Directive (Directive 92/43/EEC) in 
relation to peat extraction in and near Natura 2000 sites 
(protected conservation areas under the Habitats and Birds 
Directives);  
 

B. To implement the Environmental Liability Directive (Directive 
2004/35/EC) in respect of peat extraction; 

 
C. To implement the Environmental Impact Assessment Directive 

(Directive 85/337/EEC) in relation to peat and land use change as 
required by a judgment of the Court of Justice of the European 
Union (the ECJ) in 1999 [C-392/96], and to implement the terms 
under which a subsequent 2003 case seeking daily fines for non-
compliance with this judgment was discontinued in 2005 [C-
294/03]; 

 
D. To address the impediments caused by peat extraction to meeting 

Ireland’s obligations under the Water Framework Directive;  
 

E. In the context of complaint C., to comply with Article 213 of the EC 
Treaty (now Article 245 TFEU), which required Member States not 
to seek to influence Members of the Commission in the 
performance of their tasks. 



 
In the context of complaints C. and E., this petition also seeks redress for 
the conduct of an Irish European Commissioner who, on the evidence of 
internal Irish government documents, appears to have been willing to 
take instructions from the Irish government, in breach of Article 213 of 
the EC Treaty, which applied at the relevant time.  

 
As this petition shows, Ireland has failed, generally and structurally, to 
apply EU law in respect of peat extraction, with significant biodiversity 
and climate change impacts.  In addition to these impacts, Ireland’s 
behaviour represents a direct, persistent challenge to the rule of law in 
the EU.   
 
In light of the unprecedented environmental damage that is currently 
being done in Ireland, evidenced in the attached site reports, we would 
urge the Committee on Petitions to do everything in its power to resolve 
these issues.  In particular, we invite the Committee to conduct a fact-
finding visit to Ireland, and subsequently to issue a Committee report 
containing its detailed observations and recommendations.  In our view, 
if members of the Committee see in person the scale of what is 
happening in Ireland, they will be strongly moved to act. 
 

 
The effects of mechanical peat extraction at Coole, County Westmeath, April 7, 2009.  A 
huge mound of dry peat is visible in the background.  No environmental impact assessment 
was carried out in respect of this extraction.  The extraction area floods with water, which 
is pumped into a land drain discharging into the River Inny.  Photograph: Friends of the 
Irish Environment. 
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1.  BACKGROUND TO THIS PETITION 
 
1.1 Introduction 
 
Temperate peat soils contain about 455 Gt of carbon, representing around 25% 
of all the soil carbon on earth.1   
 
Peat bogs (peatlands) cover some 16.5% of Ireland.2  These peatlands – both 
within and outside the Natura 2000 network of protected areas – have been 
exploited on an unprecedented scale in Ireland over the past decades, with 
significant biodiversity and climate change impacts.  In terms of climate, 
for example, peatland drainage and extraction operations cause CO2 emissions 
from such peatlands to increase 250% to 300%.3   
 
To date, no effective action has been taken, either at the EU or national levels, to 
protect Ireland’s peatlands, notwithstanding legal proceedings brought by the 
European Commission and adverse judgments of the ECJ. 
 
This is indicative of a broader pattern of non-compliance in Ireland.  Indeed, 
Ireland is currently one of the worst environmental performers in the EU.  Based 
on figures recently released by the European Commission4 covering the period to 
the end of 2009, the three worst offenders in terms of ongoing EU environmental 
infringement cases are: Spain (40 cases), Italy (35 cases), and Ireland (34 
cases) (Figure 1).  Focusing only on cases at the post-judgment enforcement 
stage (i.e. proceedings for fines under Art. 260 TFEU), where a breach of EU law 
has already been confirmed by the ECJ, Ireland fares even worse, the top (or 
bottom) three being: Ireland (14 cases),5 Italy (9 cases) and Greece (8 cases) 
(Figure 2). 

Of the 27 EU Member States, not only did Ireland have the third highest total 
number of EU environmental cases to defend at the end of 2009, it was the worst 
performer by some distance in terms of meeting its obligations after a breach had 
been confirmed by the ECJ.   

                                                 
1 Moore, P.D. (2002). The future of cool temperate bogs.  Environmental Conservation 29: 3-20. 
2 See Montanerella, L., Jones, R.J.A. and Hiederer, R. (2006). The distribution of peat soil in Europe. 
Mire and Peat 1: 2-10.  
3 Microbial activity previously held in check by waterlogging causes the peat to start releasing CO2.  
See Nykänen, H., Silvola, J., Alm, J. and Martikainen, P. J. (1995).  Emissions of CH4, N2O and CO2 
from a virgin fen and a fen drained for grassland in Finland.  J. Biogeogr. 22: 351–357. 
4 See http://ec.europa.eu/environment/legal/law/statistics.htm. 
5 This has recently fallen to 12 cases, following the Commission’s closure of two cases: see Press 
Release IP/10/313 of 18 March 2010: 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/313&format=HTML&aged=0&langua
ge=EN&guiLanguage=en..  Nevertheless, Ireland still has the highest number of ongoing proceedings 
for fines. 
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Figure 1: Total number of EU environmental infringement proceedings (under Articles 258 and 260 
TFEU) open against each EU Member State as at the end of 2007 and 2009.  Member States ranked  
from highest number of open cases to lowest using the figures for 2009.6   

 
Figure 2: Number of EU environmental infringement proceedings open under Article 260 TFEU 
(proceedings for fines to enforce earlier ECJ judgment) against EU Member States as at the end of 
2007 and 2009.  Member States ranked from highest number of open cases to lowest using the 
figures for 2009.7 
 
 

                                                 
6 Based on http://ec.europa.eu/environment/legal/law/statistics.htm and the equivalent figures for 
the end of 2007, which are no longer available online (having been replaced by the end of 2009 
figures).  The end of 2007 figures are available from DG Environment. 
7 Again, based on http://ec.europa.eu/environment/legal/law/statistics.htm and the equivalent figures 
for the end of 2007, which are no longer available online (having been replaced by the end of 2009 
figures).  The end of 2007 figures are available from DG Environment. 
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Given Ireland’s relative size, these figures are staggering.  As the European 
Commission points out,8 Germany and Ireland are two exceptions to the general 
rule that larger Member States typically have a larger caseload, the former 
having many fewer cases than one would expect, the latter many more. But more 
worrying than the bare statistics is the year-on-year trend.  For the period to the 
end of 2007, Ireland was dealing with 34 environmental infringement cases 
overall (still 34 at the end of 2009), and 10 cases at the second stage (14 cases 
at the end of 2009; currently 12).9  In contrast, most of the other generally poor 
environmental performers have improved their positions over the same period.   
 
1.2 Destruction of peatland habitat in Ireland 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Hand cutting in County Donegal.  The cumulative environmental impacts of hand cutting are 
significant, but such cutting nevertheless remains unassessed in Ireland.  Source: Google 
images. 
 

 
 
Extraction by Bord na Móna, the State Turf Board. These activities have never been subject 
to an Environmental Impact Assessment. Section 27 of the Turf Development Act 1946 
gives this semi-state body immunity from prosecution under Ireland’s Water Pollution 
Acts.10 Photograph: Atlas of the Irish Rural Landscape, Cork University Press, 1997. 
 

                                                 
8 See http://ec.europa.eu/environment/legal/law/statistics.htm. 
9 See note 5. 
10 The Minister is only required to take measures to protect the environment if taking ‘such 
precautions and making such provisions will not cause substantial detriment to the works or 
substantial hindrance to, or substantial increase to the cost of, the works’. 
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Traditional hand cutting of peat has largely been replaced by large-scale 
mechanised peat extraction. This is taking place throughout the raised bogs of 
the Irish midlands to service a national and international horticultural, energy 
(peat-fired power stations) and sorbent (to absorb industrial spills) market that 
includes England, Holland, Mozambique, and South Africa.  On a trade mission to 
South Africa in 2008, the Irish Minister for Enterprise and Employment promoted 
this trade, calling peat ‘a quality environmentally friendly product’.11  In tandem 
with this activity, smaller-scale peat extraction (mechanised and hand-cut) is 
taking place throughout Ireland to service ‘domestic use’ (burning of peat as 
domestic fuel).  These activities continue - unassessed - to this day, both within 
and outside Natura 2000 sites in Ireland, in breach of EU law. 
 
 
2.  COMPLAINT A: BREACH OF THE HABITATS DIRECTIVE 
 
2.1 Introduction 
 
Active raised bog and active blanket bog are priority habitats under Annex I of 
the Habitats Directive (Council Directive 92/43/EEC on the Conservation of 
natural habitats and of wild fauna and flora).  As such, they are amongst the 
most threatened habitats in the EU, and must be protected by the designation 
and protection of Special Areas of Conservation (SACs).   In addition to these 
active peatland habitats, the Habitats Directive also requires Member States to 
designate SACs in respect of non-active blanket bogs, degraded raised bogs 
capable of natural regeneration, and transition mires and quaking bogs (see 
Article 4 and Annex I).  
 
Given the high proportion and relatively high quality of the EU resource of bogs 
remaining in the Republic of Ireland, Ireland has a special responsibility for 
peatland conservation at an international level.  This is reflected in the relatively 
high number of peatland Sites of Community Importance (SCIs) in Ireland.  
(SCIs are Habitats Directive sites pending designation as SACs – all of Ireland’s 
Habitats Directive sites currently fall into this category.  Like full SACs, SCIs 
benefit from legal protection under Article 6(2) to (4) of the Habitats Directive.)12 
 
As a general principle, measures taken pursuant to the Habitats Directive must be 
designed to maintain or restore natural habitats in ‘favourable conservation 
status’ (Article 2(2) Habitats Directive).  On top of this, as noted above, Member 
States have a specific obligation to designate and protect SACs in respect of 
certain habitat types, including raised bogs, blanket bogs, transition mires and 
quaking bogs (Articles 4 and 6, Habitats Directive).  Favourable conservation 
status for habitats means that the area, natural range and typical species 
complement of the habitat are stable or increasing, and that the specific structure 
and functions which are necessary for its long-term maintenance exist and are 
likely to continue to exist for the foreseeable future. 
 
2.2 Loss of peatlands in Ireland 
   
Turf (the Irish term for peat) cutting and other forms of peat extraction, both 
‘domestic’ and commercial, pose a serious threat to peatland habitats and have 
pushed what remains of Ireland’s active raised bog habitat to the verge of 
extinction (details below).  As such, Ireland is in no sense ensuring ‘favourable 

                                                 
11 See http://www.entemp.ie/press/2008/20080114a.htm. 
12 See Article 4(5) of the Habitats Directive. 
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conservation status’ for its peatlands, and, as discussed below, Ireland has totally 
failed to protect its Natura 2000 sites from the impacts of peat extraction. 
 
Historically, peat extraction has been encouraged in Ireland.  The introduction of 
Ireland’s Turf Development Act 1981 provided ‘development grants’ of up to 60% 
for the provision of ‘turbary’ roads to bogs, drainage, and purchasing, leasing or 
hiring of ‘turf development equipment’.13 Payments were made until 1993/4, with 
£22 million provided overall. New machinery was specially designed to exploit 
smaller areas of bogland.  ‘Sausage machines’ became widespread with a high 
negative ecological impact as the sub-vegetation layer of the bog is lost and the 
hydrology of the living layer of the bog surface (i.e. acrotelm) is destroyed.14  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
The aftermath of cutting by a ‘sausage machine’.  Source: Google images. 

 
 

 
Peat extraction the modern way.  Most operators in Ireland are unlicensed, their activities 
totally unassessed.  Source: Google images. 

                                                 
13 Turf Development Act, 1981, 13, Amendment of section 53 (1) of Principal Act. 
14 Note that under the terms of the unlawful Irish derogation in respect of turf cutting in Natura 2000 
sites (discussed in section 2.3 below), ‘sausage machines’ are not allowed to be used.  However, other 
damaging machinery is permitted. 

 7



Petition to the European Commission on Peat Extraction in Ireland 

 

Peat extraction is a lucrative business: tractors at Coole, County Westmeath, private site, 
2010. All are less than 2 years old. Photograph: Friends of the Irish Environment, April 

2010. 

 
2.2.1 Raised bogs 
 
In their 2006 paper, "Assessment of impacts of turf cutting on designated raised 
bogs",15 Valverde et al. record that:  
 

‘All domestic [turf] cutting is for fuel peat. This activity has been going on 
for centuries and is the main cause for the reduction in the original raised 
bog area [in Ireland] from 311,000ha to current area of around 18,000ha 
[a reduction of over 94%].  Most of this cutting was carried out by hand 
but now most cutting is mechanised and appears like a scaled down 
version of the commercial type.’   
 

Ireland’s 2007 Article 17 report to the European Commission under the Habitats 
Directive recorded a further decrease of 36% [thirty-six] in active raised bog 
extent from 1994-2005.16  The national report concludes that ‘Ongoing 
deterioration of the hydrological conditions of raised bogs at current rates caused 
by peat cutting, drainage, forestry and burning severely threatens the viability of 
the habitat at most locations.’17 
 
Most recently, Ireland’s 4th National Report to the Convention on Biological 
Diversity, released on 14 May 2010, provided:  
 

‘Raised bogs are most abundant in the lowlands of central and midwest 
Ireland.  The habitat has been heavily exploited.  It is estimated that 
there has been a 99% loss of the original area of actively growing 
raised bog, and one-third of the remaining 1% has been lost in the 
last 10 years [emphasis added]. Although the best examples of raised 
bogs are now designated as Natura 2000 sites, deterioration of the 
hydrological conditions caused by peat cutting, drainage, afforestation and 
burning severely threatens the viability of the habitat at most locations.’18  

 

                                                 
15 See Valverde et al. (2006).  Assessment of impacts of turf cutting on designated raised bogs.  A 
report to the research section of the National Parks & Wildlife Service: 
http://www.biodiversity.ie/en/media/NPWS/Publications/BogReports/Media,6767,en.pdf. 
16 See http://www.npws.ie/en/media/Media,6253,en.pdf. 
17 http://www.npws.ie/en/media/Media,6441,en.pdf, at p.47. 
18 See http://www.cbd.int/doc/world/ie/ie-nr-04-en.pdf. 
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Consequently the conservation status of active raised bog, as recorded in 
Ireland’s Article 17 report, is considered to be ‘Unfavourable bad’, with future 
prospects being ‘Unfavourable bad’,19 while degraded raised bog is considered 
to be ‘Unfavourable inadequate’ (the extent of degraded raised bog in Ireland 
of course increases as active raised bog is damaged), with future prospects being 
‘Unfavourable inadequate’.20   
 
As Valverde et al. concluded: ‘Unless urgent steps are taken to prevent further 
deterioration of the remaining examples of this priority habitat, Ireland is in 
danger of losing these invaluable habitats in the next few decades.’21 
 
2.2.2 Blanket bogs 
 
A similar picture emerges in respect of blanket bog.  As Ireland’s National Parks & 
Wildlife Service noted in its Article 17 Report to the Commission in 2007: 
 

‘It has been estimated that approximately 45% of [Ireland’s] blanket bog 
habitat has been lost or severely damaged by peat extraction (Foss, 
1998).  Most of this cutting has been carried out by private individuals for 
domestic consumption.’22 

 
The Article 17 report concludes that the overall habitat conservation status of 
Blanket Bog and Active Blanket Bog is ‘Bad’, with future prospects being ‘Bad’.23  
Transition mires and quaking bogs are assessed as being in ‘Unfavourable bad’ 
condition, with future prospects being ‘Unfavourable bad’.24  
 
We respectfully request the European Parliament to assist us, in any way 
possible, to address this situation as a matter of urgency. 
 
 
2.3 First breach of EU law: Turf-cutting within Natura 2000 sites 
 
Government-sanctioned turf-cutting (peat extraction) - by machine and hand - 
continues to this day within Natura 2000 sites in Ireland, in clear breach of the 
Habitats Directive, which allows damaging activities within such sites only in very 
limited circumstances.  Namely, where: (1) there are no alternatives; (2) there 
are imperative reasons of overriding public interest for allowing the damaging 
activity; and (3) compensatory measures are taken (see Article 6(4) of the 
Habitats Directive).   
 
None of these conditions is (or could be) met in respect of turf-cutting in Ireland.   
 
The history of this issue is recorded in detail in a submission by the present 
petitioners to the Irish government in 2009, included as an attachment to this 
petition.25   
 
In brief, as a result of domestic political pressure, the Irish government 
unilaterally granted a series of unlawful ‘derogations’ in respect of turf-cutting in 
Natura 2000 sites.  Each time a peatland site was adopted as an SCI by the 
                                                 
19 Supra note 16. 
20 See http://www.npws.ie/en/media/Media,6254,en.pdf. 
21 Supra note 15, at point 7 of the Executive Summary. 
22 See http://www.npws.ie/en/media/Media,6255,en.pdf. 
23 Ibid, at page 20. 
24 See http://www.npws.ie/en/media/Media,6297,en.pdf. 
25 The submission can also be found here: 
http://www.friendsoftheirishenvironment.net/cmsfiles/files/library/consultation_on_cessation_of_turf_
cutting_in_designated_areas_28.07.09.pdf. 
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Commission under the Habitats Directive, the Irish government granted a 10-year 
‘derogation’ to allow turf-cutting to continue in the protected area.  The first of 
these derogations, in respect of 32 raised bog SCIs, expired over 11 years ago. 
 
While the government has recently declared that cutting should no longer 
continue at these 32 sites (which were the first 32 raised bog sites in Ireland to 
have been adopted as SCIs),26 no enforcement action has been taken, and 
cutting continues as before.27  With the exception of these 32 sites, cutting is 
officially sanctioned in Ireland in all other peatland SCIs in Ireland, in clear breach 
of EU law.   
 
A licensing system is supposed to be in operation, though in practice it is not (and 
in any event, no licence could lawfully be granted, since turf-cutting cannot meet 
the terms of Article 6(4) of the Habitats Directive, as noted above).  The 
European Commission has been aware of this issue for many years, but to date 
has taken no formal enforcement action that we are aware of, despite the fact 
that some 18 years have passed since the Habitats Directive was adopted, and 16 
years since it came fully into force. 
 

 
Most of the raised bog at Ballynafagh Bog, County Kildare, an SCI under the Habitats 
Directive, has been cut away or damaged by drainage.  Photograph: Brenda Fitzsimons, 
Irish Times, 29 May 2010. 
 
 

                                                 
26 See http://www.irishtimes.com/newspaper/ireland/2010/0403/1224267609000.html. 
27 See http://www.irishtimes.com/newspaper/ireland/2010/0414/1224268305877.html and 
http://www.irishtimes.com/newspaper/ireland/2010/0529/1224271392630.html. 
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In case the Committee on Petitions is unsure what turf-cutting involves, it is 
important to clarify that today it is done largely by machine in Ireland.  The terms 
of Ireland’s unlawful ‘derogations’ explicitly allow machine cutting by ‘hoppers’ 
within Natura 2000 sites.  We would urge the Committee to view the following 
video clip, which shows turf being cut and then prepared by a hopper: 
http://www.youtube.com/watch?v=OKqCog5m5Yo.  In light of this clip, it is easy 
to imagine how Ireland has managed to lose over one third of its active raised 
bog habitat in the last ten years. 
 

 
 
 
 
 
 
 

Excavators and spreaders at work in Mouds Bog, County Kildare, an SCI under the Habitats 
Directive.  Photograph: Brenda Fitzsimons, Irish Times, 29 May 2010. 
 
In permitting such activities, the Irish government’s actions represent a very 
clear breach of EU law (indeed, it is hard to imagine a clearer breach):  
 
1.  Cutting within Natura 2000 sites in Ireland is not subject to a prior 
‘appropriate assessment’ under Article 6(3) of the Habitats Directive.  Pursuant to 
the ECJ’s judgment in Case C-127/02, ‘any plan or project not directly connected 
with or necessary to the management of [the Natura 2000 site in question] is to 
be subject to an appropriate assessment of its implications for the site in view of 
the site’s conservation objectives if it cannot be excluded, on the basis of 
objective information, that it will have a significant effect on that site, either 
individually or in combination with other plans or projects.’ 
  
An appropriate assessment of the cumulative impacts of turf cutting on Ireland’s 
Natura 2000 sites is therefore required as a matter of law. 
  
2.  Even if ‘appropriate assessments’ had in fact been done, it seems clear that 
turf-cutting could not be allowed to continue. 
 
The ECJ - again in C-127/02 - has provided: ‘The competent national authorities, 
taking account of the appropriate assessment of the implications of [the activity] 
for the site concerned in the light of the site’s conservation objectives, are to 
authorise such an activity only if they have made certain that it will not adversely 
affect the integrity of that site. That is the case where no reasonable scientific 
doubt remains as to the absence of such effects.’ 
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Given the huge impacts on EU protected peatland habitats (e.g. the 36% loss of 
active raised bog between 1994 and 2005, cited above), there is no way that 
cutting could be allowed to continue under Article 6(3) of the Habitats Directive, 
since ‘reasonable scientific doubt’ will evidently remain as to the absence of 
adverse effects.  In such circumstances, the only legal route open to the activity 
is the derogation in Article 6(4), which could not apply in respect of turf-cutting: 
there are clearly alternatives, for example, and there are no ‘imperative reasons 
of overriding public interest’ for allowing turf-cutting to continue.  In respect of 
‘imperative reasons of overriding public interest’, it is worth noting that where 
priority habitats are at issue (e.g. active raised bog and active blanket bog), ‘the 
only considerations which may be raised are those relating to human health or 
public safety, to beneficial consequences of primary importance for the 
environment or, further to an opinion from the Commission, to other imperative 
reasons of overriding public interest’ (Article 6(4) Habitats Directive). 
 
2.4 Second breach of EU law: Peat extraction outside the Natura 2000 
network with impacts on Natura 2000 
 
The attached site reports, discussed in detail below, give a clear example of peat 
extraction outside the Natura 2000 network that appears to be impacting on a 
Natura 2000 site (in this case, Lough Derravaragh, a Special Protection Area 
under the Birds Directive (Directive 79/409/EEC)).  The cumulative impacts of 
peat extraction activities at these sites should have been subject to an 
‘appropriate assessment’ under the Habitats Directive,28 but they have not.  For 
the reasons discussed below, were such an assessment carried out, it is strongly 
arguable (on the basis of the evidence available to us) that peat extraction near 
Lough Derravaragh would need to be brought to an end by the relevant Irish 
authorities.  Instead, the authorities have effectively done nothing, as discussed 
in section 7 below. 
 
It is important to stress that the site reports are also illustrative of a broader 
problem in Ireland: namely, peat extraction outside the Natura 2000 network, 
and the total failure of Irish public authorities to apply the Environmental Impact 
Assessment Directive (Directive 85/337/EEC)(the EIA Directive), meaning that 
no (or virtually no) impact assessments are ever done of such activities.  This is 
discussed in detail in section 4 below. 
 
2.4.1 Summary of site visit reports 
 
The present petitioners (Friends of the Irish Environment (FIE)) undertook a site 
visit to County Westmeath in 2009, where the widespread unauthorised and 
unassessed extraction of peat had been brought to our attention.  (It is our 
strong belief that what is happening in County Westmeath is indicative of what is 
happening throughout Ireland, such that the devastating impacts reported here 
merely scratch the surface of what is going on in Ireland – see satellite image of 
Ireland below.)  The site was revisited in 2010 and adjacent and contiguous sites 
were also investigated.   
 
These site reports are attached to this petition and are available online from our 
website.29 
 

                                                 
28 See Article 7 of the Habitats Directive, which applies Article 6(2) to (4) of that Directive to Special 
Protection Areas classified under the Birds Directive.  
29 http://www.friendsoftheirishenvironment.net/cmsfiles/files/library/peat_site_reports_april2010.pdf 
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Cumulatively these sites run approximately 12 km from Lough Sheelin to Lough 
Derravaragh [see map in Site Report].  The raised bogs bounding the stretch of 
the River Inny between these loughs have been highly modified through 
extensive drainage, peat extraction and coniferous forestry plantations.  There 
are at least 500-600 hectares of active peat extraction, with run-off water 
discharging directly into the River Inny, causing a consequent deterioration in 
water quality. The peat extraction areas are within 2-12 km upstream of Lough 
Derravaragh, which is a Special Protection Area under the Birds Directive,30 and a 
Natural Heritage Area under national law.31  
 
  

The Lough Derravaragh area is circled and enlarged in inset.  The 
brown/orange areas to the north-west of the lough are the peat 
extraction areas.  The additional brown/orange areas towards the 
middle of the main map are all very large areas of exposed, extracted peatlands, giving 
some indication of the scale of peat extraction in Ireland.  Source: Google maps satellite 
image. 
 
The four Site Reports all show direct discharges of sediment-loaded water into the 
River Inny upriver from Lough Derravaragh SPA. 
 
Coole  
The Coole Report details an extensive peat extraction area of 200 – 250 hectares 
which extends across the townslands of Coole, Mayne, Ballinealoe and 
Shrubbywood.  There is clear evidence of soil erosion and water pollution across 
the entire site.  There is significant off-site sediment transport through drains 
which ultimately discharge into the River Inny upstream of the Natura 2000 site, 
Lough Derravaragh.  

                                                 
30 See SPA site synopsis here: 
http://www.npws.ie/en/media/NPWS/Publications/spa/Media,4457,en.pdf. 
31 See NHA site synopsis here: http://www.npws.ie/en/media/Media,4311,en.pdf. 
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Orthophotographic images from Ordnance Survey Ireland (OSI, the national 
mapping agency) are presented in time series in our site report showing the site 
vegetation relatively intact up to 2005.  The 1995 and 2000 images show that 
large areas of the bog were not drained.  It appears that significant drainage took 
place between 2000 and 2005 and extraction intensified significantly post 2005.  
 
Lickny 
At Lickny the report details an extensive recent (post 2005) peat extraction area 
of over 100 hectares with clear evidence of soil erosion and water pollution across 
the entire site.  There is significant off site sediment transport through drains 
which ultimately discharge into the River Inny upstream of the Natura 2000 site, 
Lough Derravaragh.  Attempts to construct sediment traps to filter the discharge 
from the drains are entirely ineffective. These traps are likely to act as sediment 
sources. 
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Orthophotographic images from OSI are presented in time series in our site 
report showing the site vegetation relatively intact in 2005. 
 
Doon 
Doon is an extensive post-2005 peat extraction area of over 100 hectares with 
clear evidence of soil erosion and water pollution across the entire site. There is 
significant off site sediment transport through drains which ultimately discharge 
into the River Inny approximately 8 - 9 km upstream of the Natura 2000 site, 
Lough Derravaragh.  Attempts to construct sediment traps to filter the discharge 
from the drains (a step that was only taken in response to our complaints) are 
entirely ineffective. These traps are likely to act as sediment sources.  
 

  
 
Orthophotographic images from OSI are presented in time series in our site 
report showing the site vegetation relatively intact in 2005. 
 
Clonsura 
The peat extraction area at Clonsura is extensive. The extraction area extends to 
over 1.5 - 2 km2 (150 - 200 ha). All vegetation has been removed from the 
surface of the extraction area. Remnants of bog vegetation (heather) are still 
present on some drain edges/ends and bog margins. Deep drains (1.5 – 2 m) 
have been established throughout the site. To the south east of the piles of peat 
are located two sediment traps. One contained an adjustable weir inserted into 
the outfall drain. There were large mounds of peat and hard standing (areas of 
concreted ground) close to a large drainage channel which flowed through the 
bog and into the River Inny.  
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The map comparison indicates that between 2000 and 2005 extensive drainage 
works took place. Up until 2005 the bog was partly drained but not stripped of 
vegetation. The maps indicate that there has been a significant intensification of 
drainage and extraction since 2005. 
 
2.4.2 Impacts of activities on the environment and on protected interest 
features 
 
2.4.2.1 Introduction 
 
Degraded and damaged raised bog sites are very different to their intact 
counterparts.  Degraded and damaged sites typically have a network of drains 
and ditches on and surrounding the site and the natural characteristics of the lagg 
or surrounding areas are generally severely affected. The hydrological 
environment is affected, lowering the water table, causing drying out and 
shrinkage of the whole bog and significantly reducing the area of the active peat-
forming layer (acrotelm). This results in a reduction in water storage capacity and 
changes in surface water flows.  The acrotelm may be absent altogether where it 
has been totally removed by peat cutting or degraded by drainage.32  
 
The absence of the acrotelm and associated natural vegetation contribute to 
increased run-off from the peat bog, effectively draining any remaining ‘intact’ 
peat bog areas. 
 
Peat drainage and the exposure of peat soils result in release of: 
 

o carbon dioxide, methane and nitrous oxide (through oxidation, with 
huge climate impacts)33 

o nutrients (e.g. phosphorous)34  
o heavy metals35  
o dissolved organic carbon36  

                                                 
32 Valverde et al (2006), supra note 15. 
33 See Waddington, P.M. and McNeil, P. (2002) Peat oxidation in an abandoned cutover peatland.  
Canadian Journal of Soil Science 82: 279-286.  
34 Bowman et al (1993) Lough Derg an investigation of eutrophication and its causes. Part 1 Water 
quality assessment, nutrient sources, conclusions and recommendations. A report to the Lough Derg 
Working Party, Environmental Research Unit. 
35 Rothwell. J,. et al (2008)  Peat soils as a source of lead contamination to upland fluvial systems.  
Environmental Pollution 153(3): 582-589. 
36 Holden, J. et al (2007) Environmental change in moorland landscapes , Earth Science Reviews 82(1-
2): 75-100. 
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o sediments37  
 
In terms of climate impacts, for example, Waddington and McNeil record that: 
 

‘peatlands that are drained, cutover, and subsequently abandoned [the 
typical model in respect of unlicensed extraction in Ireland]38 are a 
persistent source of atmospheric CO2 (Nykänen et al. 1995; Silvola et al. 
1996; Sundh et al. 2000; Waddington et al. 2002).  Peatland drainage and 
extraction operations increase the depth of the aerobic zone, causing CO2 
emissions to increase 250 to 300% (Nykänen et al. 1995).’39 

 
 
 
 
 
 
 
 
 
 
 
 

Drainage channels 
on cutaway bog in 
Derrinlough, County 
Offaly.  Source: 
Shannon 
International River 
Basin District, 
Peatlands Report, 
July 2008, at p.15. 

 
 
 
 
 
 
 

 
In addition, exposed and degraded peat soils are fragile and highly vulnerable to 
erosion. 
 
Rates of soil erosion are typically 0.01-0.05 kg/m-2/yr-1 under natural vegetation, 
0.01-0.30 kg/m-2 /yr-1 in cultivated land and 1.0-4.50 kg/m-2/yr-1 for bare soils.40  
Much of this eroded soil ends up in rivers and may be carried into lakes such as 
Lough Derravaragh.  
 
Between Lough Sheelin and Lough Derravaragh there is at least 500 ha of 
exposed peat soil which drains into the River Inny.  Therefore every year between 
5,000,000 kg (5,000 tonnes) and 22,500,000 kg (22,500 tonnes) of peat 
sediments may potentially discharge into the River Inny, particularly in the 
absence of effective siltation lagoons and traps.  

                                                 
37 Banaś, K. and Gos, K. (2004) Effect Of Peat-Bog Reclamation On The Physico-Chemical 
Characteristics Of The Ground Water In Peat.  Polish Journal Of Ecology 52(1): 69-74. 
38 Note that Bord na Móna, Ireland’s semi-state peat extraction company, is sometimes involved in 
‘rehabilitation plans’ in respect of the peatland sites it has exhausted.  This is not the case, however, 
in respect of the widespread unlicensed extraction that occurs in Ireland.  An official report relating to 
the WFD in Ireland provides: “The primary aim of the rehabilitation programme for cutaway bog is the 
development of sustainable after-uses. Where possible, these uses will be of a commercial nature, 
such as forestry (both hardwood and coniferous) and grassland.  In other areas the appropriate use 
will be the creation of wetland and/or wildlife habitats, which will enhance the national biodiversity 
resource through the provision of habitat for flora and fauna.”  (See: 
http://www.shannonrbd.com/pdf/peatlandsreportjul08.pdf).  It seems to the present petitioners that 
this paints a rather rosy picture: rather than ‘enhancing’ a seriously degraded habitat by creating an 
entirely different habitat, it would surely be better in biodiversity terms not to extract the peat at all in 
the first place. 
39 See note 33. 
40 Morgan, R.P.C. (1986).  Soil Erosion and Conservation, Longman Scientific and Technical.  
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The natural sediment loss for naturally vegetated land for 500 ha is between 
50,000kg (50 tonnes) – 250,000 kg (250 tonnes) per annum.  
 
The change in magnitude of soil erosion for natural vegetation, cultivated land 
and bare soils is made very clear in Figure 3. 
 
Figure 3: Minimum and maximum soil erosion rates for natural vegetation, cultivated land and bare 
soils  
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An increased level of sedimentation of this magnitude is likely to have a 
significant effect on the receiving aquatic environment and its communities. 
 
2.4.2.2 Biodiversity 
 
Soil particles of all sizes and dissolved organic carbon tend to reduce sunlight 
penetration, in turn reducing photosynthesis therefore causing a reduction in 
plant growth.  Sediments can smother existing plants and silt up spawning beds. 
Small particles which settle out may have a blanketing effect preventing certain 
bottom-dwellers from living.41  
 
In addition, as recorded in a 2008 ‘Peatlands report’ in respect of the Shannon 
river district, which contains the River Inny and Lough Derravaragh SPA, for the 
purposes of the Water Framework Directive in Ireland: 
 

‘High concentrations of peat silt in surface waters can kill fish by clogging 
up gills and or making it impossible for the fish to feed.  It can also clog up 
spawning gravels such that spawning will not be possible and it also 
reduces primary productivity in rivers there by affecting the quantities of 
fish food being produced.  In addition, deposition of silt especially in 
gravels will also promote the development of extra rooted plant 
productivity. This will give rise to the waterways being clogged, thus 
reducing the swim area for fish and their ability to feed and thrive 
reducing stock density.  In addition there will also be a greater tendency 
for river drainage to occur which will have an extremely destructive impact 
on the river and in particular its biology. 

                                                 
41 Bell, M. et al (1996). Humans and Ecology. United Kingdom, Selwood Printing Ltd. 
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U.V. radiation from sunlight on silt deposits, contained in the shallow 
waters of the rivers, causes the release of organically bound and bio 
available orthophosphate to the waters. This will increase the amount of 
eutrophication in the water.’42 

 
Any reduction in productivity and or species diversity of aquatic organisms may of 
course reduce the carrying capacity of lakes for bird populations.  
 
Lough Derravaragh contains 8 species of charophytes (a unique group of water 
plants), including two rare species.43 Although charophytes are pioneer plants 
which readily colonise peat sediments, they do not establish in turbid waters.44  
Charophytes are a key winter feed source for diving ducks, particularly Pochard, 
Tufted Duck and Coot.45 In recent years ducks as a percentage of the total 
waterbird population have steadily declined from a starting point of 70% in 1995 
to 24% in 2007 (see internal government report dated December 2009, attached 
to this petition).46  
 
The original standard data form in respect of Lough Derravaragh SPA records the 
following bird species of EU conservation interest.  Species listed in Annex I of the 
Birds Directive (requiring SPAs pursuant to Article 4(1) of the Birds Directive): 
Greenland White-fronted goose (Anser albifrons flavirostris); regularly occurring 
migratory birds not listed on Annex I of the Birds Directive (requiring SPAs 
pursuant to Article 4(2) of the Birds Directive): the Wigeon (Anas Penelope), 
Mallard (Anas platyrhynchos), Pochard (Aythya farina), Tufted duck (Aythya 
fuligula), Goldeneye (Bucephala clangula), and Eurasian coot (Fulica atra). 
 
That said, there appears to be some confusion amongst Irish authorities 
regarding the reasons for designating the SPA.  The site synopsis, prepared in 
August 2004, differs substantially from the original standard data form, the 
synopsis providing:47  
 

‘Lough Derravaragh is one of the most important midland lakes for 
wintering waterfowl. It supports nationally important populations of Little 
Grebe (42), Mute Swan (159), Pochard (3,129), Tufted Duck (1,073) and 
Coot (1,358) - all counts are average maxima over the five winters 
1995/96 to 1999/00. The Pochard population is of particular note as it 
represents over 6% of the national total, and at times has exceeded the 
threshold for International Importance (i.e. 3,500). The lake is a 
traditional haunt for the internationally important Midland lakes Greenland 
Whitefronted Goose flock (which also uses Loughs Iron, Owel and Ennell). 
This flock, whose numbers usually range between 300 and 400 birds, use 
the lake mainly for roosting purposes. A regionally important population of 
Whooper Swan (102) occurs, along with a range of other species including 
Great Crested Grebe (34), Cormorant (34), Wigeon (207), Teal (52), 
Mallard (195), Pintail (6), Shoveler (12), Goldeneye (46), Golden Plover 
(158) and Lapwing (1,079).’ 

 

                                                 
42 See http://www.shannonrbd.com/pdf/peatlandsreportjul08.pdf, at p.17. 
43 See http://www.npws.ie/en/media/NPWS/Publications/spa/Media,4457,en.pdf. 
44 de Winton, M.D.  Casanova, M.T., Clayton, J. S. (2004) Charophyte germination and establishment 
under low irradiance.  Aquatic Botany 79(2): 175-187 
45 Schmieder K. et al (2006) Submersed macrophytes as a food source for wintering waterbirds at 
Lake Constance. Aquatic Botany 84: 245–250 
46 David Tierney., D. (2009) Peat extraction works and Lough Derravaragh SPA 4043 NPWS. 
 
47 See http://www.npws.ie/en/media/NPWS/Publications/spa/Media,4457,en.pdf. 
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However, an internal Irish government report (included as an attachment to this 
petition), prepared in December 2009 following complaints by the present 
petitioners, and obtained under access to information legislation, states that: 
 

‘Lough Derravagh [sic] was designated as an SPA under the EU Wild Birds 
Directive (79/409/EEC) in 1995 (as per SI 284 of 1995). As part of the 
SPA review Birds Unit has examined suitability of the boundary of this SPA 
as well identifying the special conservation interests of the site. This work 
will inform the re-classification of this site which is due to happen in 2010. 
 
Lough Derravaragh has been selected for SPA designation as it is one of 
the most suitable sites in the country for the following species: Pochard 
(Aythya ferina), Tufted Duck (Aythya fuligula) and Coot (Fulica atra). In 
addition to the aforementioned species Whooper Swan (Cygnus cygnus) is 
also considered to be of special conservation interest for this site as they 
have been recorded at this site in nationally important numbers.’ 

 
This statement is itself of some significance, since the number of species of 
conservation interest appears to have declined since the site synopsis was 
prepared, and the government appears to be considering amending the site’s 
boundary. Any attempt to reclassify the Lough Derravaragh SPA as being of 
importance for fewer bird species, and any attempt to change its boundary, as 
part of Ireland’s reclassification process in 2010, should be monitored closely by 
the European Parliament and the Commission.  The legal grounds for such steps 
are limited.48  Indeed, Ireland’s entire reclassification process should be closely 
monitored. 
 
The importance of the Lough Derravaragh SPA for nationally and internationally 
important bird populations should not be underestimated.  For example, in 
Ireland for internationally important populations the Pochard only has 3-7 sites 
and the Greenland White Fronted goose 3-5 sites.   
 
Figure 4: Sites in the Republic of Ireland supporting internationally and nationally important 
populations.49 
  
Internationally important concentrations 
Species 2001/02 2002/03 2003/04 2004/05 2005/06 5 yr 

mean 
Greenland white 
fronted goose 
(midland lake flock) 

4 5 3 4 2 4 

Whooper swan 10 9 10 11 7 9 
Tufted duck      0 
Coot     1 0 
Pochard 1 1 2 2 1 1 
Little grebe      na 
       

                                                 
48 In respect of the species of conservation interest, see, by way of parallel, paragraphs 82 to 89 of 
the ECJ’s judgment against Ireland in case C-418/04.  And regarding changing site boundaries, see 
the ECJ’s 1991 decision in case C-57/89: “The power of the member States to reduce the extent of 
special protection areas can be justified only on exceptional grounds corresponding to a general 
interest which is superior to the general interest represented by the ecological objective of the [birds] 
directive. In that context the economic and recreational requirements referred to in Article 2 of the 
directive do not enter into consideration, since that provision does not constitute an autonomous 
derogation from the system of protection established by the directive.”  
49 Boland, H. & Crowe, O.(2007) Irish Wetland Bird Survey: Results of waterbird monitoring in Ireland 
in 2005/06. Irish Birds 8: 168-178. 
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Nationally important concentrations 
Species 2001/02 2002/03 2003/04 2004/05 2005/06 5 yr 

mean 
Greenland white 
fronted goose 
(midland lake flock) 

3 5 4 4 5 4 

Whooper swan 6 9 5 8 10 8 
Tufted duck 12 10 9 11 15 11 
Coot 5 8 7 11 9 8 
Pochard 7 4 3 5 6 5 
Little grebe 17 13 16 17 18 16 
 
Feeding areas outside the SPA are also important.  For example, peatlands are 
feeding grounds for Greenland white fronted geese, providing nutritious storage 
organs of sedges and bog asphodel.50  They may also be used as nocturnal roosts 
and feeding areas, and are also important as refuge areas if the geese are 
disturbed from their day-time feeding sites.  
 
In natural systems, bog edges are surrounded by a lagg area and wet grassland. 
These are important feeding grounds for waders and grazers, e.g. Swan spp. 
Greenland white fronted goose, Lapwing, Golden Plover, Wigeon, etc.  
 
2.4.3 Reports Evidencing Adverse Impacts 
 
2.4.3.1 Internal government memorandum dated 18 December 2009, 
headed ‘Peat extraction works and Lough Derravaragh SPA 4043’ 
 
Perhaps the most damning report of all is the one it has taken the present 
petitioners longest to obtain.  We finally obtained the report of the Birds Unit of 
the National Parks and Wildlife Service - attached to this petition - under EU 
access to information legislation.   
 
The analysis reveals: 
 

‘marked declines in the site estimates of all of the species of special 
conservation interest. These declines range from 22 to 77% when 
compared to the baseline dataset for the five year period 1995/96 - 
1999/2000.  These recorded declines were cross checked with trend data 
at the all-Ireland scale in order to see if such declines were in agreement 
with national population changes. Table 3 clearly shows that the recoded 
declines at the site level are not in agreement with the national trends. 
This indicates possible pressure from one or more source impacting the 
waterbirds of the site, an insufficiency of bird data to accurately quantify 
the waterbird populations of the site or a combination of both.’ 
 

And:  
 

‘Despite the fact that both Pochard and Tufted Duck have declined at the 
national scale the magnitude of the declines reported for Lough 
Derravargh [sic] SPA is of notable concern.’ 

 
It is important to note that while this Report warns that ‘Using available waterbird 
data alone it is impossible to reliably attribute such declines in recorded numbers 
to a single causal factor’ and that ‘there is no firm evidence in the waterbird 

                                                 
50 Foss. P, & O’Connell, C. (1998) The IPCC Peatland Conservation and Management Handbook. 

 21



Petition to the European Commission on Peat Extraction in Ireland 

dataset that can directly link the adjacent peat extraction activities with waterbird 
declines’, it points out that ‘significant declines have been identified for several of 
the species of special conservation interest for Lough Derravargh [sic] SPA’ and 
that ‘Further work on this issue is needed to better explain the population trends 
at this site.’   

 
2.4.3.2 Royal Society paper Freshwater Fish Conservation In The Irish 
Republic: A Review Of Pressures And Legislation 
 
The authors of the 2004 Royal Society paper Freshwater Fish Conservation In The 
Irish Republic: A Review Of Pressures And Legislation Impacting On Conservation 
Efforts state: ‘This overexploitation of a natural resource has had dramatic effects 
on watercourses in many parts of Ireland: these include deposition of fine peat 
silt on river beds (impacting on salmonid spawning beds and their food chain in 
rivers), increased turbidity in lakes and rivers (resulting in a reduction in light 
penetration and primary productivity), coating of aquatic plant surfaces with fine 
particles (inhibiting photosynthesis) and nutrient enrichment.’  
 
This peer-reviewed publication continues ‘The deposition of peat silt is particularly 
acute in parts of the River Shannon, e.g. in the River Suck, the Little Brosna and 
the Inny [which flows into Lough Derravaragh SPA].’ It records that ‘in 
Lough Derg [into which the Shannon flows], peat deposits can range from 1 to 3 
metres in depth.’  
 
2.4.3.3 Report by Westmeath Conservation Ranger of 27 February 2009 
 
We attach a Report by the relevant Conservation Ranger of 27 February 2009 
which states that the peat extraction highlighted in our site reports ‘is likely to 
have an adverse effect on the integrity of the SPA alone and in combination with 
other activities’.  
 

‘I believe that through their operations [name removed] are contributing 
to siltation of Lough Derravaragh SPA and NHA. This is mainly from 
inadequate silt traps/ lack of silt traps and from peat particles being blown 
into the river from the above mentioned mounds of dry peat. This material 
is then probably carried in suspension in the River Inny to Lough 
Derravaragh. 
 
While the activities carried out by this company are not being carried out 
within the European Site or NHA, I believe that they are likely to have an 
adverse effect on the integrity of the SPA alone and in combination with 
other activities.’ 
 

You will note that the Conservation Ranger reported that the Fisheries Board had 
measured peat siltation to a depth of 6 feet at the top of Lough Derravaragh. 
Siltation at these levels is not compatible with the protection of the qualifying 
interests of a Natura 2000 site such as Lough Derravaragh. 
 
2.4.3.4 Shannon Regional Fisheries Board Report November 2008 
 
We also attach the Shannon Regional Fisheries Board Report for this location 
dated November 2008 which confirms the ongoing pollution, the lack of 
regulation, and the inadequate mitigation measures. An EPA site visit to the 
location of 10 July 2009 resulted in a determination that the activities taking 
place required licensing and we attach that report, notwithstanding its 
inexplicable limitation to one operator at a site where there were multiple 
operators in extensive areas. 
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2.4.3.5 EPA Report on the Status of River Inny 2008 - Biological  
 
We attach the ‘EPA Report on the Status of River Inny – Biological’ from 2008 
which confirms the decline in water quality between Lough Sheelin and Lough 
Derravaragh. 
 
2.4.4 The Position under EU Law 
 
As described above in the context of peat extraction within Natura 2000 sites, 
pursuant to the ECJ’s judgment in Case C-127/02, ‘any plan or project not 
directly connected with or necessary to the management of [the Natura 2000 site 
in question] is to be subject to an appropriate assessment of its implications for 
the site in view of the site’s conservation objectives if it cannot be excluded, on 
the basis of objective information, that it will have a significant effect on that site, 
either individually or in combination with other plans or projects.’  
 
The analysis is the same in respect of extraction that occurs outside a Natura 
2000 site but which may impact on that site: the important issue is the potential 
impact on the protected area, rather than the location of the potentially damaging 
activity. 
 
In light of the ECJ’s ruling in C-127/02, it is evident that the peat extraction 
activities detailed in our site reports should have been subject to ‘appropriate 
assessments’ in respect of cumulative impacts under Article 6(3) of the Habitats 
Directive.  However, no such assessments have ever been required by the Irish 
authorities (either of cumulative impacts or of the impacts of individual extraction 
sites).  Nor has any assessment been required under the EIA Directive, as 
detailed below. 
  
Even if ‘appropriate assessments’ had in fact been done, it seems clear that the 
peat extraction activities in question could not (and should not) be allowed to 
continue.  As noted above, the ECJ - again in Case C-127/02 - has provided that: 
‘The competent national authorities, taking account of the appropriate 
assessment of the implications of [the activity] for the site concerned in the light 
of the site’s conservation objectives, are to authorise such an activity only if they 
have made certain that it will not adversely affect the integrity of that site. That is 
the case where no reasonable scientific doubt remains as to the absence of such 
effects.’ 
 
Given the impacts detailed in sections 2.4.2 and 2.4.3 above, it is self-evident 
that ‘reasonable scientific doubt’ will remain, if ‘appropriate assessments’ are ever 
carried out.  In such circumstances, the peat extraction detailed in our site 
reports cannot be allowed to continue under Article 6(3) of the Habitats Directive, 
and can only legally continue if the derogation in Article 6(4) applies.  However, 
as noted above, that derogation applies only where there are no alternatives; 
imperative reasons of overriding public interest; and where compensatory 
measures have been taken.  Clearly there are alternatives to peat extraction, and 
there are no imperative reasons of overriding public interest for allowing it to 
continue; it perhaps goes without saying that no compensatory measures have 
ever been adopted by the Irish government under Article 6(4) of the Habitats 
Directive in respect of the impacts of peat extraction on Natura 2000 sites. 
 
Before detailing our dealings with national and EU authorities in respect of these 
matters, we first consider the position under the Environmental Liability Directive, 
the EIA Directive and the Water Framework Directive. 
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3.  COMPLAINT B: BREACH OF THE ENVIRONMENTAL LIABILITY 
DIRECTIVE 
 
3.1 Introduction 
 
The Environmental Liability Directive (Directive 2004/35/EC) (the ELD) 
establishes a framework for environmental liability based on the ‘polluter pays’ 
principle, with a view to preventing and remedying environmental damage. 
 
‘Environmental damage’ is defined to include, amongst other things: (a) any 
damage that has significant adverse effects on reaching or maintaining the 
favourable conservation status of habitats or species protected under the Habitats 
and Birds Directives; and (b) water damage, which is any damage that 
significantly adversely affects the ecological, chemical and/or quantitative status 
and/or ecological potential, as defined in the Water Framework Directive 
(Directive 2000/60/EC), of the waters concerned, with the exception of adverse 
effects where Article 4(7) of that Directive applies. 
 
While ‘water damage’ is arguably relevant in the context of our site reports (see 
section 5 below), we have firmer evidence in respect of impacts on protected 
habitats and species, and we have therefore focused on this aspect of 
‘environmental damage’ below. 
 
3.2 Examples 
 
3.2.1 Turf-cutting within Natura 2000 sites 
 
As detailed above, Ireland’s peatland Natura 2000 sites have been severely 
damaged by years of extraction, which has been explicitly permitted by the Irish 
government (and implicitly condoned by the Commission, it seems, since turf-
cutting continues in Natura 2000 sites in Ireland some 18 years after the Habitats 
Directive was adopted). For the purposes of the ELD, we will take just one 
protected habitat as an example: active raised bogs.  As noted above, the 
government stated in its recent report to the UN Convention on Biological 
Diversity that ‘one-third of the remaining 1% [of active raised bog] has been lost 
[in Ireland] in the last 10 years.’  
 
Clearly, therefore, we have a situation here that falls within the ELD’s definition of 
‘environmental damage’: the loss of one third of a priority Annex I habitat will 
certainly have had ‘significant adverse effects’ on reaching or maintaining the 
favourable conservation status of active raised bogs in Ireland.  This loss is 
largely due to government-sanctioned turf cutting.  As Ireland’s Minister for the 
Environment stated in 2008: 
 

‘Recent scientific reports on bog monitoring and turf cutting found that 
continuing damage at a rate of approximately 2% to 4% per annum was 
occurring because of domestic turf cutting.’51 
  

Article 3(1)(b) of the ELD provides that the Directive applies to ‘damage to 
protected species and natural habitats caused by any occupational activities other 
than those listed in Annex III, and to any imminent threat of such damage 
occurring by reason of any of those activities, whenever the operator has been at 
fault or negligent.’   
 

                                                 
51 See Other Questions, Special Areas of Conservation, 9 July 2008: http://historicaldebates. 
oireachtas.ie/D/0659/D.0659.200807090023.html. 
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Three issues immediately arise in respect of the applicability of the Directive to 
turf-cutting:  
 
1. Turf-cutting is not listed in Annex III, so that test in Article 3(1)(b) is met;  
 
2. Most turf-cutting in Ireland falls within the definition of an ‘occupational 
activity’ (‘any activity carried out in the course of an economic activity, a business 
or an undertaking, irrespectively of its private or public, profit or non-profit 
character’), since many turf-cutters sell turf for use as domestic fuel by others.  
In fact, many bog owners employ contractors to machine-cut the turf for them.  
Interestingly, the representative body for turf cutting in Ireland, which is 
campaigning against the enforcement of the Habitats Directive, is the Turf Cutters 
& Contractors Association.  Make no mistake: turf-cutting for ‘domestic use’ is 
more often than not an occupational activity in Ireland.  If this were not the case, 
and if the turf cut was genuinely used only personally by the cutter, there is no 
way that Ireland would have lost >30% of its remaining active raised bog habitat 
in the last 10 years;  
 
3. Given that the Irish government unlawfully allows turf-cutting in Natura 2000 
sites, there may be a question mark over whether cutters are ‘at fault or 
negligent’.  However, Ireland’s transposing legislation – the European 
Communities (Environmental Liability) Regulations 2008 (S.I. No. 547/2008) – 
provides that ‘at fault or negligent’ covers any operator who ‘acts or fails to act 
[where] he or she knows or ought to have known that his or her act or failure to 
act causes or would cause damage or imminent threat of damage to protected 
species and natural habitats’ (Article 3(1)(b) of Ireland’s Regulations).  It is 
strongly arguable that turf-cutters in Natura 2000 sites are captured by this 
wording, in particular given repeated public statements by the Minister for the 
Environment regarding the damaging effects of turf-cutting, and the Turf Cutters 
& Contractors Association’s campaign against any ban on turf-cutting (i.e. the 
parties involved are well aware of the issues). 
 
To our mind, therefore, it is clear that many of those who cut turf within Natura 
2000 sites are captured by the ELD, and that the prevention and remediation 
remedies provided for by that Directive hence apply.   
 
In other words, in respect of damage already done to Natura 2000 sites (post-30 
April 2007, the date from which the ELD applies),52 turf-cutters should be 
responsible for the costs of remediation (Articles 6 to 8, ELD).  (Instead, 
compensation is being paid to turf-cutters who are prevented from cutting in 
Natura 2000 sites in Ireland, an example of just how far off-track Irish authorities 
have gone regarding EU law.  A new concept - the ‘polluter is paid’ principle - 
seems to be the idea.  On 29 May 2010, the Irish Times recorded that an 
estimated EUR 5.4 million in compensation has been paid out this year.)53  
In addition, plans for future cutting should cease forthwith, and the Irish 
government should be enforcing this using the preventive measures parts of the 
ELD (Articles 5 and 8). 
 
3.2.2 Peat extraction outside the Natura 2000 network with impacts on 
Natura 2000 
 
We will use our site reports and impacts on the Lough Derravaragh SPA as our 
second example here.  There are two key questions in respect of the applicability 
of the ELD to the peat extraction currently taking place upstream of Lough 

                                                 
52 Article 17 ELD. 
53 See http://www.irishtimes.com/newspaper/ireland/2010/0529/1224271392630.html. 

 25

http://www.irishtimes.com/newspaper/ireland/2010/0529/1224271392630.html


Petition to the European Commission on Peat Extraction in Ireland 

Derravaragh, which is certainly an ‘occupational activity’ for the purposes of the 
ELD (it is big business at these sites, with large, expensive machinery present, for 
example): 
 
1. In terms of Article 3(1)(b) of the Directive, the first question is whether the 
peat extraction is causing the serious declines in protected bird numbers at Lough 
Derravaragh SPA, recorded in the internal government report attached to this 
petition.  (Note that for the purposes of the Habitats Directive, and our 
arguments in section 2 above, the burden of proof is effectively reversed (see 
Case C-127/02), such that we do not need definitively to establish a link between 
the peat extraction and the declines in bird numbers at Lough Derravaragh; 
instead, it is for the Irish government to rule out this linkage.) 
 
2. If such a causal link can be established, are the declines in bird numbers 
sufficient to fall within the ELD’s definition of ‘environmental damage’?: i.e. ‘any 
damage that has significant adverse effects on reaching or maintaining the 
favourable conservation status of [the relevant bird species]’. 
 
We would concede that we require further information before being able to reach 
definitive conclusions on these issues.  To that end, we have recently requested 
the government’s National Parks & Wildlife Service to carry out scientific survey 
work at Lough Derravaragh and to provide an answer to the question ‘whether 
there is firm evidence that the relevant birds have not been adversely affected by 
the peat extraction and/or siltation.’54 
 
4.  COMPLAINT C: BREACH OF THE EIA DIRECTIVE  
 
The EIA Directive of course covers not just Natura 2000 sites, but all areas of 
land in Ireland.  This is therefore our broadest complaint. 
 
4.1. European Court History 

 
In 1996 the European Commission brought proceedings against Ireland for failing 
to implement the EIA Directive in relation to afforestation, peat extraction, and 
land use changes. The judgment in 1999 ruled that Ireland had failed to ensure 
the adequate assessment of such projects (C-392/96). 
 
This judgment specifically referred to the mechanised extraction of peat 
(emphasis added): 
 

‘Ireland has not denied that no project for the extraction of peat, 
covered by point 2(a) of Annex II to the Directive, has been the subject 
of an impact assessment, although small-scale peat extraction has been 
mechanised, industrialised and considerably intensified, resulting in the 
unremitting loss of areas of bog of nature conservation importance.’ [C-
392/96, 78] 

 
The ‘no project...has been the subject of an impact assessment’ point is worth 
repeating, in case it is missed: as recorded by the ECJ at paragraph 38 of its 
judgment in C-392/96: 
 

‘The Commission notes that there are at least 49 peat-producing 
companies [in Ireland], that the economics of small-scale extraction have 
been transformed by the introduction of new peat-extraction equipment 

                                                 
54 ‘Peat extraction works and Lough Derravaragh SPA 4043’, Birds Unit, Parks and Wildlife Service, 
2009, attached. 
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and that the quantity of peat extracted by small producers has therefore 
increased considerably since 1980. The fact that no peat extraction 
project has given rise to an assessment, despite continuing losses 
harmful to nature conservation, shows that the Irish threshold is such that 
the Directive has no impact with regard to bogs of conservation 
importance.’ 

 
In other words, notwithstanding EU legislation aimed specifically at ensuring 
damaging activities are subject to prior environmental assessment, at no time 
had peat extraction been subject to such assessment in Ireland.  In practice, the 
position has changed little, if at all, since the ECJ’s judgment in 1999.  It is 
interesting to note, for example, that while the Commission records that “there 
are at least 49 peat-producing companies” in Ireland, as recently as 
February 2010 the Irish government stated that “Bord na Móna [the semi-
state peat-producing company] is the only licensed peat extraction 
operator in Ireland”!55 
 
Ireland’s failure to address the Court’s judgment in C-392/96 led to Article 228 
EC proceedings for fines,56 which were formally brought on 7 July 2003 (Case C-
294/03).  The Commission sought a daily fine of €21,600 and stated that the 
purpose of this return to the ECJ was: 
 

‘to ensure that Irish legislation complies with Council Directive 85/337/EEC 
of 27 June 1985 on the assessment of the effects of certain public and 
private projects (‘the Directive’) in respect of peat extraction projects 
covered by point 2(a) of Annex II of that Directive. Although Ireland has 
taken some measures in an effort to execute the judgment, they remain 
inadequate in theory and have not been implemented in practice.’57 

 
Commenting on 20 December 2002 on the decision to refer the matter back to 
Court, then Environment Commissioner Margot Wallström said: ‘The European 
Court of Justice ruled on this case over three years ago and it is essential that 
Ireland now comes into line with the legal provisions on environmental impact 
assessment. The Irish government have recently informed me of their intention to 
comply fully with the Directive.’58   
 
Well it is now 10 years since the ECJ’s judgment in C-392/96, and Ireland still 
hasn’t complied in practice.  Notwithstanding this fact, the Commission’s 
proceedings for fines were dropped abruptly in 2005, ostensibly on the basis that 
Ireland had complied.  We have been informed by the Irish government that the 
Commission’s decision to discontinue its proceedings was on the basis of three 
commitments: 
 

• Commitment 1: Ireland would adopt legislation to address the remaining 
issues raised by the case 
 

• Commitment 2: Ireland would designate a list of blanket bog and raised 
bog Natural Heritage Areas – a domestic site protection regime (i.e. not 
implementing EU legal obligations) 

                                                 
55 Parliamentary Debates, 17 February 2010, Written answers, Fisheries Protection, Q210 [8454/10], 
Deputy Frank Feighan to Minister for Communications, Energy and Natural Resources. 
56 Now proceedings under Article 260 TFEU. 
57 See the application to the ECJ in C-294/03. 
58 Commission press release IP/02/1950, dated 20 December 2002: 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/02/1950&format=HTML&aged=1&langu
age=EN&guiLanguage=en. 
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• Commitment 3: a Circular letter [PD 3/2005] would be ‘issued to all local 

planning authorities in order to notify and provide guidance on the 
amended planning controls for peat extraction resulting from [Ireland’s 
legislative changes].’ 
 

4.1.1 Commitment 1 
 
It is worth noting, first of all, that at the date of the ECJ’s judgment in Case C-
392/96 – 21 September 1999 – Irish law provided for a threshold of 50 hectares 
(ha) (0.5 km2) in respect of peat extraction, below which an EIA was not required 
(see paragraph 34 of the judgment in C-392/96).   
 
Ireland attempted to justify this 50 ha threshold by stating that it was intended to 
distinguish between commercial peat extraction, which may have significant 
effects on the environment, and the non-commercial cutting of turf, ‘which is a 
traditional activity in Irish rural life’ (see paragraph 49 of the judgment in C-
392/96).  The EIA Directive, Ireland argued, was not intended to be interpreted 
as requiring an impact assessment for small-scale non-commercial peat 
extraction (para 49).  The effect of requiring impact assessments for ‘very small’ 
[i.e. less than 1 km x 0.5 km!] areas of bog would, Ireland argued, be to prevent 
all extraction because of the cost of an assessment compared with the likely 
return (para 49).   
 
So Ireland was quite happy with its 50 ha threshold.  Nonetheless, the ECJ ruled 
that such a threshold – based solely on size – breached the EIA Directive.  Ireland 
therefore made a number of complex changes to its legislation, which are 
summarised in the following table. 
 
 

  
Position pre-final changes 
made to ‘comply’ with C-

392/96 
 

 
Position post-final changes 

made to ‘comply’ with  
C-392/96 

 
Threshold 

for 
mandatory 

EIA 
 

 
Peat extraction which would 

involve a new or extended area 
of 50 hectares or more59 

 
 

 
Peat extraction which would 

involve a new or extended area 
of 30 hectares or more60 

 
 

                                                 
59 Regulation 24 of the European Communities (Environmental Impact Assessment) Regulations, 1989 
(S.I. No 349 of 1989) and paragraph 2(a) of Part II of the First Schedule thereto. 
60 See regulation 4 of the European Communities (Environmental Impact Assessment) (Amendment) 
Regulations, 2001 (S.I. No 538 of 2001). 
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Position pre-final changes 
made to ‘comply’ with C-

392/96 
 

 
Position post-final changes 

made to ‘comply’ with  
C-392/96 

 
Threshold 

below 
which no 
planning 

permission 
required 

and no EIS 
(impact 

statement) 
required 

 

 
1.  Peat extraction in a new or 
extended area of less than 

10 hectares 
 

2.  Peat extraction in a new or 
extended area of 10 

hectares or more, where the 
drainage of the bogland 
commenced prior to 21 

January 200261 
 

 
Same as box to left, except in 
Natura 2000 sites and Natural 

Heritage Areas (national 
designated sites), where EIS 

might be needed (but in practice 
is not)62 

 
In practice 

 
No EIAs of peat extraction; no 
planning permission required 

for peat extraction 
 

 
No EIAs of peat extraction; no 

planning permission required for 
peat extraction 

 
 
Table 1: Summary of law and practice governing peat extraction in Ireland, pre- and post- the final 
changes made to ‘comply’ with the ECJ’s judgment in Case C-392/96. 
 
It is very hard to see how the changes summarised above served to comply with 
the terms of the ECJ’s judgment in C-392/96.  The relevant paragraphs of the 
ECJ’s decision are as follows: 
 

‘64.  As far as the objection to thresholds is concerned, although the 
second subparagraph of Article 4(2) of the [EIA] Directive confers on 
Member States a measure of discretion to specify certain types of projects 
which are to be subject to an assessment or to establish the criteria or 
thresholds applicable, the limits of that discretion lie in the obligation set 
out in Article 2(1) that projects likely, by virtue inter alia of their nature, 
size or location, to have significant effects on the environment are to be 
subject to an impact assessment (Kraaijeveld, cited above, paragraph 50).  
 
65.    Thus, a Member State which established criteria or thresholds taking 
account only of the size of projects, without also taking their nature and 
location into consideration, would exceed the limits of its discretion under 
Articles 2(1) and 4(2) of the Directive.  
 
66.    Even a small-scale project can have significant effects on the 
environment if it is in a location where the environmental factors set out in 
Article 3 of the Directive, such as fauna and flora, soil, water, climate or 
cultural heritage, are sensitive to the slightest alteration.  
 

                                                 
61 See Class 17 of Part 3 of Schedule 2 to the Planning and Development Regulations 2001 (S.I. No 
600 of 2001), as originally made. 
62 See Class 17 of Part 3 of Schedule 2 to the Planning and Development Regulations 2001 (S.I. No 
600 of 2001), as inserted by substituted by regulation 4 of the Planning and Development Regulations 
2005 (S.I. No.364 of 2005) which came into effect on July 14, 2005.  And see the changes introduced 
to the Wildlife (Amendment) Act 2000 and the European Communities (Natural Habitats) Regulations 
1997  by the European Communities (Environmental Impact Assessment) (Amendment) Regulations, 
2001 (S.I. No 538 of 2001).  
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67.    Similarly, a project is likely to have significant effects where, by 
reason of its nature, there is a risk that it will cause a substantial or 
irreversible change in those environmental factors, irrespective of its size.  
 
68.    In order to demonstrate that Ireland has failed to fulfil its obligations 
in this regard, the Commission has put forward several convincing 
examples of projects which, whilst considered solely in relation to their 
size, may none the less have significant effects on the environment by 
reason of their nature or location.  
 
69.    The most significant example is afforestation because, when carried 
out in areas of active blanket bog, it entails, by its nature and location, the 
destruction of the bog ecosystem and the irreversible loss of biotopes that 
are original, rare and of great scientific interest. In itself, it may also cause 
the acidification or eutrophication of waters.  
 
70.    It was however necessary, and possible, to take account of factors 
such as the nature or location of projects, for example by setting a 
number of thresholds corresponding to varying project sizes and applicable 
by reference to the nature or location of the project.  
 
71.    Ireland's explanation that other environmental protection legislation, 
such as the Habitats Regulations, made it unnecessary to assess 
afforestation, land reclamation or peat extraction projects carried out in 
environmentally sensitive locations must be dismissed. Nothing in the 
Directive excludes from its scope regions or areas which are protected 
under other Community provisions from other aspects.  
 
72.    It follows that, by setting, for the classes of projects covered by 
points 1(d) and 2(a) of Annex II to the Directive, thresholds which take 
account only of the size of projects, to the exclusion of their nature and 
location, Ireland has exceeded the limits of its discretion under Articles 
2(1) and 4(2) of the Directive.  
 
73.    As regards the cumulative effect of projects, it is to be remembered 
that the criteria and/or thresholds mentioned in Article 4(2) are designed 
to facilitate the examination of the actual characteristics exhibited by a 
given project in order to determine whether it is subject to the 
requirement to carry out an assessment, and not to exempt in advance 
from that obligation certain whole classes of projects listed in Annex II 
which may be envisaged on the territory of a Member State (Commission 
v Belgium, cited above, paragraph 42, Kraaijeveld, cited above, paragraph 
51, and Case C-301/95 Commission v Germany [1998] ECR I-6135, 
paragraph 45).  
 
74.    The question whether, in laying down such criteria and/or 
thresholds, a Member State goes beyond the limits of its discretion cannot 
be determined in relation to the characteristics of a single project, but 
depends on an overall assessment of the characteristics of projects of that 
nature which could be envisaged in the Member State concerned 
(Kraaijeveld, paragraph 52).  
 
75.    So, a Member State which established criteria and/or thresholds at a 
level such that, in practice, all projects of a certain type would be 
exempted in advance from the requirement of an impact assessment 
would exceed the limits of its discretion under Articles 2(1) and 4(2) of the 
Directive unless all the projects excluded could, when viewed as a whole, 
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be regarded as not being likely to have significant effects on the 
environment (see, to that effect, Kraaijeveld, paragraph 53).  
 
76.    That would be the case where a Member State merely set a criterion 
of project size and did not also ensure that the objective of the legislation 
would not be circumvented by the splitting of projects. Not taking account 
of the cumulative effect of projects means in practice that all projects of a 
certain type may escape the obligation to carry out an assessment when, 
taken together, they are likely to have significant effects on the 
environment within the meaning of Article 2(1) of the Directive.  
 
77.    In order to demonstrate that Ireland has failed to fulfil its obligations 
in this regard, the Commission has also provided various examples of the 
effects of the Irish legislation as drafted.  
 
78.    Ireland has not denied that no project for the extraction of peat, 
covered by point 2(a) of Annex II to the Directive, has been the subject of 
an impact assessment, although small-scale peat extraction has been 
mechanised, industrialised and considerably intensified, resulting in the 
unremitting loss of areas of bog of nature conservation importance.  
 
82.    It follows from all of the foregoing that, by setting thresholds for the 
classes of projects covered by points 1(d) and 2(a) of Annex II to the 
Directive without also ensuring that the objective of the legislation will not 
be circumvented by the splitting of projects, Ireland has exceeded the 
limits of its discretion under Articles 2(1) and 4(2) of the Directive.  
 
83.    Consequently, the objection relating to infringement of Article 4(2) 
of the Directive in respect of the classes of projects covered by points 1(d) 
and 2(a) of Annex II to the Directive is well founded.’  

 
Note that in Ireland there is still a general threshold for peat extraction – 10 ha – 
below which no permission is required and no environmental impact statement is 
required (outside Natura 2000 sites and Natural Heritage Areas (a domestic site 
protection regime)).  In addition, extraction of a new or extended area of 10 
hectares or more is generally allowed without permission or an impact statement 
where the drainage of the bog in question commenced prior to 21 January 2002.  
So, in essence, it would appear strongly arguable that Ireland remains in breach 
of C-392/96: to paraphrase paragraph 82 of the ECJ’s judgment, Ireland has 
set a threshold for peat extraction (10 ha; and 30 ha for mandatory EIA) 
without ensuring that the objective of the EIA Directive will not be 
circumvented by the splitting of projects.   
 
In practice, peat extractors need not go to the bother of project-splitting in 
Ireland: EIAs are very rarely, if ever, required in respect of peat extraction, 
regardless of the cumulative area of extraction. 
 
So despite these complex rules, and despite the judgment in C-392/96 having 
been settled to the Commission’s satisfaction, the EIA Directive is not being 
applied in practice in Ireland in respect of peat extraction.  This is the case 
whether the area is 10 ha, 50 ha, 100 ha, or more.  On-the-ground enforcement 
is totally lacking.  For example, none of the peat extraction activities near Lough 
Derravaragh, recorded in our site reports, has been the subject of an EIA, either 
on its own or regarding cumulative impacts.63 

                                                 
63 Harte Peat, Ltd, the sole company operating near Lough Derravaragh that has been required to 
apply for an IPCC licence – but no EIA to date - as a result of petitioners’ complaint, argued that 
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This aspect of non-compliance with the judgment in C-392/96 is further 
supported by two additional facts.  First, in 2008, in Case C-215/06, Ireland was 
again found in breach of the EIA Directive, the ECJ repeating that Ireland was 
‘failing to adopt all measures necessary to ensure that projects which are within 
the scope of Council Directive 85/337/EEC [the EIA Directive] are, before they 
are executed in whole or in part, first, considered with regard to the need for an 
environmental impact assessment and, secondly, where those projects are likely 
to have significant effects on the environment by virtue of their nature, size or 
location, that they are made subject to an assessment with regard to their effects 
in accordance with Articles 5 to 10 of Directive 85/337’. 
 
The ECJ’s decision requires Ireland to ‘ensure that before development 
consent is given projects likely to have significant effects on the 
environment by virtue, inter alia, of their nature, size or location should 
be made subject to a requirement for development consent and an 
assessment with regard to their effect’ (C-215/06, paragraph 49).  It is 
worth noting that this 2008 judgment related to a very serious environmental 
incident.  The case related, in part, to a large terrestrial windfarm in Derrybrien, 
County Galway, whose construction had not been subject to an EIA.  The 
ecological result was devastating, and Ireland’s response was typical.  As the ECJ 
records, ‘after the landslide which occurred on 16 October 2003 and the 
consequent ecological disaster, when the mass of peat which was dislodged from 
an area under development for the wind farm polluted the Owendalulleegh river, 
causing the death of about 50,000 fish and lasting damage to the fish spawning 
beds, Ireland carried out no fresh environmental impact assessment of this 
construction before the resumption of work on the site by the developer in 2004’ 
(C-215/06, at para 89). 
 
Second, in seeking information to back-up our petition, we made an access to 
information request to the Irish government.  We were permitted access to the 
relevant files, where we uncovered the following statement: 
 

‘Friends of the Irish Environment wants access to records under case 
294/03, 392/96, a single closed infringement process, which reached 228 
ECJ Application for Fines stage.  This Unit is of the view that as the Pilot 
Pre-Infringement 93/08/ENVI relates to matters addressed in this case 
and is to some degree a revisiting of the case, it would be inappropriate to 
release these records.’64 

 
In other words, having settled the case apparently to the Commission’s 
satisfaction, the practical results have been so disappointing that 
another infringement process has begun that is effectively a revisiting of 
the case.  In the meantime, we have lost 10 years (since the ECJ’s judgment 
in C-392/96): 10 years in which serious damage has been done to the EU 
environment. This was entirely avoidable, had the ECJ’s decision in C-392/96 
been properly enforced in the first place. 
 

                                                                                                                                            
‘there are 5 distinct sites where harvesting activities are carried out, each site not contiguous to any 
other site and none of them exceeding the 50 hectares specified in the First Schedule to the 
Environmental protection Agency Acts 1992 and 2003.’  Harte Peat also claimed to the Agency that 
these activities have been going on these lands for many decades and since before the coming into 
force of the Local Government Planning and Development Acts 1963’. These were ‘established 
activities’ at that time and so did not come under that legislation’s control. [Harte Peat to Dr. Karen 
Creed, EPA, 12 March 2009.] 
64 E-mail from Frank Fitzpatrick to Matthew McLoughlin and Peter Carvill, cc Aidan Kinch, Dominick 
O'Brien and Sarah Davis; Date: 31/7/09 11:23; Subject: FOI request from Friends of the Irish 
Environment. 
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4.1.2 Commitment 2 
 
An odd part of the Commission’s strategy in enforcing the ECJ’s decision in C-
392/96 was to insist that Ireland should designate a number of peatland Natural 
Heritage Areas (NHAs), a domestic site protection network.  This was odd 
because NHAs have nothing to do with EU law, such that, once designated, the 
Commission has no power over them, or over the Irish government’s behaviour in 
respect of them. 
 
The National Parks & Wildlife Service records on its website: 
 

‘To date, 75 raised bogs have been given legal protection, covering some 
23,000 hectares. These raised bogs are located mainly in the midlands. A 
further 73 blanket bogs, covering 37,000ha, mostly in western areas are 
also designated as NHAs.’65 

 
The ‘legal protection’ these sites receive is in name only.  Having designated the 
areas as NHAs in 2004, the first thing the government did was to apply one of its 
10-year turf-cutting derogations, to allow peat extraction for ‘domestic use’ to 
continue.66  So much, then, for this element of the Commission’s enforcement 
strategy. 
 
4.1.3 Commitment 3 
 
A government Circular (guidance) letter [PD 3/2005], which was to be ‘issued to 
all local planning authorities in order to notify and provide guidance on the 
amended planning controls for peat extraction’, has been totally ineffective.  As 
set out in section 6 below, local authorities are largely unaware in practice of the 
relevant legislative changes.  Further, they rely heavily on a rule under Irish 
planning law which provides that if an unauthorised development (e.g. 
peat extraction) has taken place for more than 7 years it cannot be 
subject to enforcement proceedings.67 
 
4.2 Summary 
 
The site reports provided with this petition demonstrate, in a tangible sense, that 
the measures taken by Ireland to comply with the ECJ’s decision in C-392/96 
have been ineffective in controlling peat extraction.  In our view – and 
notwithstanding the Commission’s 2005 decision to drop its proceedings for fines 
to enforce C-392/96 - the steps proposed were, to paraphrase the Commission, 
‘inadequate in theory and [effective steps still] have not been implemented in 
practice’.68 
 
5. COMPLAINT D: IMPEDIMENTS TO MEETING IRELAND’S OBLIGATIONS 
UNDER THE WATER FRAMEWORK DIRECTIVE  
 
The petitioners have been unable to persuade the relevant Irish authorities to 
comply with their obligations under Ireland’s transposing legislation in respect of 
the Water Framework Directive (Directive 2000/60/EC) (the WFD).  As a result, 
the relevant authorities have done nothing of substance to address the impacts of 
peat extraction on Ireland’s chances of meeting its obligations under the WFD.   

                                                 
65 See http://www.npws.ie/en/ConservationSites/NaturalHeritageAreasNHAs/. 
66 See 
http://www.friendsoftheirishenvironment.net/cmsfiles/files/library/consultation_on_cessation_of_turf_
cutting_in_designated_areas_28.07.09.pdf. 
67 See section 160 of the Planning and Development Act 2000. 
68 See the Commission’s application to the ECJ in C-294/03. 
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The environmental objectives of the WFD are defined in Article 4.  ‘The aim, the 
Commission records, ‘is long-term sustainable water management based on a 
high level of protection of the aquatic environment.’69  Article 4(1) defines the 
WFD general objective to be achieved in all surface and groundwater bodies, i.e. 
good status by 2015, and introduces the principle of preventing any further 
deterioration of status.  (As the Commission highlights, ‘There follow a number of 
exemptions to the general objectives that allow for less stringent objectives, 
extension of the deadline beyond 2015, or the implementation of new projects, 
provided a set of conditions are fulfilled.’)70   
 
Regulation 4 of Ireland’s transposing legislation in respect of surface waters – the 
European Communities Environmental Objectives (Surface Waters) Regulations 
2009 (S.I. No. 272 of 2009) – provides:  
 

‘A public authority that has functions the performance of which may affect 
the achievement of the environmental objectives established by these 
Regulations shall undertake those functions in a manner that will, as far as 
practicable, promote compliance with the requirements of these 
Regulations and, in particular shall— 
 
(a) ensure, in so far as its functions allow, that— 
 
(i) surface water bodies comply with the relevant environmental quality 
standards specified in the Schedules contained in these Regulations, and 
 
(ii) protected areas [including Natura 2000 sites such as Lough 
Derravaragh] achieve compliance with any standards and objectives laid 
down for such areas at the latest by 22 December 2015 unless 
otherwise specified in the national legislation under which the individual 
protected areas have been established [the ‘unless otherwise specified’ 
wording is not applicable here].’ 
 

Ireland’s public authorities are not making any serious attempt to comply with 
these obligations in respect of peat extraction, and there seems no chance that 
Ireland will meet the 2015 deadline.   
 
The result is as environmentally-damaging as it is predictable.  For example (and 
this is just one example, which is no doubt replicated across Ireland), the 2008 
‘Peatlands Report’ in respect of the Shannon International River Basin District, 
which contains the River Inny and Lough Derravaragh, provides: 
 

‘The results of the Pressures and Impacts assessment in the WFD Article 5 
Characterisation Report indicate that river water bodies in the peatlands 
are affected by diffuse pollution.  An assessment of the biological quality 
within these catchments by the EPA indicate that if the status quo is 
maintained, these water bodies will fail to meet the objectives of 
the Water Framework Directive by 2015.  Although there is no link to 
a specific pollution source, the excavation of peat is the predominant 
activity in these catchments and would be expected to be the main 
pressure. Although Bord na Móna [the semi-state peat extraction body] 
silt ponds that are cleaned, managed and have a defined locatable outlet 
can technically be described as point sources, these occur in areas with 
significant private peat production that have unpiped unknown discharges. 

                                                 
69 See http://ec.europa.eu/environment/water/water-framework/objectives/index_en.htm. 
70 Ibid. 
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The combined pressure in certain areas can, therefore, be best described 
as diffuse.’71 

 
As detailed in section 2.4.2 above, impacts of peat extraction include the release 
of dissolved organic carbon, suspended solids, nutrients, historic heavy metals, 
etc., resulting in deteriorations in water quality, a decrease in the water storage 
capacity of the catchment, and negative impacts on plant and animal 
communities.  (Additionally, of course, siltation of lakes, reservoirs and rivers is 
very costly and it is cheaper to prevent the pollution than to remove it and/or any 
by products.)   
 
The release of dissolved organic carbon from peatlands also has impacts on 
drinking water quality, since carcinogenic trihalomethanes are formed during the 
typical chlorination process.  The petitioners have been unable to have the Irish 
authorities initiate the studies required to determine if dissolved organic carbon 
from disturbance to peatlands is related to the 123 water supplies which are 
unable to comply with the parametric value for trihalomethanes of 100μg per litre 
recorded in the EPA’s Drinking Water Quality Reports 2007 -2008.72  
 
In the case of the River Inny, which flows into Lough Derravaragh SPA, water 
quality has deteriorated.  The Environmental Protection Agency’s (EPA) scheme of 
Biotic Indices or Quality (Q) Values and its relationship to water quality is set out 
here.73  
 

'Q' Value  
Community 
Diversity  

Water Quality  Condition * 

Q5  High  Good  Satisfactory 

Q4  Reduced  Fair  Satisfactory 

Q3  Much Reduced Doubtful Unsatisfactory 

Q2  Low Poor Unsatisfactory 

Q1  Very Low Bad Unsatisfactory 

 
Water quality in the River Inny has fallen from Q4-5 to Q3-4 and is considered by 
the EPA to be in a mostly unsatisfactory ecological condition with excessive 
siltation.  The petitioners have been unable to persuade the EPA or any of the 
draft River Basin District management planners to act in light of the impacts of 
peat extraction on water quality.  In light of this, it is hard to see how Ireland 
expects to achieve ‘good’ chemical or ecological status under the WFD.   
 
While an official ‘Peatlands report’ has been produced for the Shannon River Basin 
District, its recommendations have not been implemented, and some of its 
assertions of scientific fact are simply incorrect.74  Notwithstanding this, amongst 
the recommendations are the following: 
 

‘Private peat producers [i.e. producers other than Bord na Móna, the semi-
state body] with excavation of peat in areas >50 hectares should be 

                                                 
71 See http://www.shannonrbd.com/pdf/peatlandsreportjul08.pdf, at p.6. 
72 Source  http://www.epa.ie/downloads/pubs/water/drinking/name,25872,en.html accessed 05 June 
2010 
73 Source http://www.epa.ie/rivermap/report/surveillance.html accessed 05 June 2010 
74 For example, at p.13 the report provides: “Conflicts between turf cutting and conservation arise 
only where peat excavation is occurring on sites that are of conservation or archaeological value 
(NHAs/SACs/RMs).”  This is evidently not the case: conflicts between turf cutting and conservation 
arise everywhere that turf cutting takes place and can impact on protected areas many kilometres 
distant. 
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brought into the IPPC [Integrated Pollution Prevention and Control] 
licensing system by the [Environmental Protection Agency]’. 
 
‘Discharges from smaller private enterprises, in catchments with less than 
good water status, and with quantities of peat extraction less than the 
threshold currently required for IPPC licensing should be licensed under 
the Water Pollution Acts by the relevant Local Authority.’75 

 
Neither of these recommendations has been acted upon.  We would urge the 
Committee on Petitions to assist us in any way possible to put Ireland on a 
trajectory that will give it a chance of meeting its commitments under the Water 
Framework Directive. 
 
6.  COMPLAINT E: UNLAWFUL LOBBYING OF IRISH EU COMMISSIONERS 
TO INFLUENCE THE OUTCOME OF LEGAL PROCEEDINGS; AND UNLAWFUL 
TAKING OF INSTRUCTIONS BY COMMISSIONER 

The commitments discussed in section 4 arose following protracted negotiations 
between the Irish government and the Commission.  However, it would appear 
that these negotiations were not carried out in accordance with the spirit or the 
letter of EU law.   

Pre-Lisbon Treaty - the significant period for present purposes - the EC Treaty 
provided, ‘In the performance of [their] duties, [Commissioners] shall neither 
seek nor take instructions from any government or from any other body…Each 
Member State undertakes to respect this principle and not to seek to influence 
the Members of the Commission in the performance of their tasks.’76 

However, internal government documents obtained by the present petitioners 
under EU access to information legislation reveal that the Irish government and 
an Irish Commissioner appear to have failed to comply with these undertakings. 

The documents in question arose in the context of the then-ongoing legal 
proceedings to enforce the ECJ’s decision in Case C-392/96 (peat extraction and 
EIA Directive).  As described above, the issue culminated with the Commission 
approaching the ECJ to request a daily fine of €21,600 in respect of Ireland’s 
continuing non-compliance with the Court’s earlier judgment.  As recorded above, 
these proceedings were dropped in 2005, notwithstanding the fact that unlawful 
peat extraction remains a serious issue here. 

In a note dated 13 February 2002, Philip Furlong, then Secretary General of 
Ireland’s Department of Arts, Heritage, Gaeltacht and the Islands, told Síle de 
Valera, then minister of that Department:  

‘I have engaged with Mr. Martin Power, Chef de Cabinet to Commissioner 
Byrne [David Byrne, (Irish) Commissioner for Health and Consumer 
Protection from 1999 to 2004] twice over recent weeks in an attempt to 
secure a more sympathetic understanding in Commission circles for our 
current difficulties. While he is continuing to take soundings, the message 
coming back to him continues to be hard-line.  I have also raised our 
concerns with Mr. Peter Doyle, Head of the EU [Commission] Office in 

                                                 
75 See http://www.shannonrbd.com/pdf/peatlandsreportjul08.pdf, at p.33. 
76 Article 213 EC Treaty. 
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Dublin.  He, too, has expressed a wish to be helpful - but the log-jam 
remains!’77 

Later, on 25 August 2005, shortly before the Commission decided to drop its legal 
proceedings, Niall Callan, then Secretary General of Ireland’s Department of the 
Environment, Heritage and Local Government, which had taken over 
responsibility for the case, wrote to Mary Moylan, a senior official in the 
Department: ‘This is a grave situation.  We should meet immediately to plan the 
counter-strategy and action it without delay.  There appear to me to be 3 useful 
approaches which we should consider, and if feasible progress.’78   

One of these approaches was (emphasis added) ‘an assessment of the scope for 
further influencing the Commission to re-think its proposed reference to [the 
European Court of Justice for fines]: this would include immediate preparation of 
a strong briefing note for the McCreevy Cabinet [Charlie McCreevy was, at that 
time, the (Irish) Commissioner for the Internal Market and Services].’  

Here we see two clear examples of the Irish government seeking to influence 
Irish members of the Commission in the performance of their tasks.  While this is 
perhaps no great surprise, the fact that it is being done so brazenly - and with an 
apparently receptive audience on the Commission side (at least in the cases of 
Commissioner Byrne and Peter Doyle) - is an affront to the rule of law in the EU.  
It is both in breach of EU law, and, if successful, of significant environmental 
import.  Until such practices are rooted out, citizens will justifiably remain 
sceptical of the way law enforcement decisions are reached in the EU. 

We would urge the Committee on Petitions to give this issue its close attention, 
and to make appropriate recommendations regarding the future conduct of the 
Irish government, Irish Commissioners, and members of the Commission’s office 
in Dublin. 

7.  RECOURSE TO NATIONAL AUTHORITIES 
 
To bring together the threads of our various complaints, this section records our 
dealings to date with Irish authorities regarding the issues raised above and, in 
particular, the situation at Lough Derravaragh, as detailed in our site reports. 
 
7.1 COMPLAINT A: BREACH OF THE HABITATS DIRECTIVE 
 
7.1.1 Turf-cutting within Natura 2000 sites 
 
As noted above, we made a detailed submission to the governmental Working 
Group appointed to consider the unlawful ‘derogations’ that allow turf-cutting to 
continue in Ireland’s Natura 2000 sites:  
 
http://www.friendsoftheirishenvironment.net/cmsfiles/files/library/consultation_o
n_cessation_of_turf_cutting_in_designated_areas_28.07.09.pdf 

                                                 
77 Note from Michael Canny, Nat. Monuments (Dept of Arts, Heritage, Gaeltacht and the Islands) to 
James Brennan, cc to Grainne in the Minister's Office, dated 6/3/02.  Contains, as pages 006 and 007, 
a two page note from Philip Furlong, dated 13 Feb 2002, cc Mr Canny; addressed "to Minister from 
Ard Runai". [Secretary General] So it is a note to Síle de Valera from Philip Furlong, then Secretary 
General of the Department for Arts, Heritage, Gaeltacht and the Islands. 
78 In chain of e-mails headed: From Mary Moylan 
To Paul Connolly 
Date 25/8/2005 
Subject: Re: Fwd: ECJ case C-294/03 - Peat extraction  
The quotation follows under the heading ‘>>> Niall Callan 25/08/2005 08:17:59’. 
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We await publication of the Working Group’s report and recommendations.  We 
have made it clear that we will judicially review any decision to allow the 
derogations to continue in operation.  First indications are not good: while the 
Minister for the Environment has recently announced that cutting must cease on 
the first 32 raised bog SCIs designated in Ireland (see section 2.3 above), it 
seems that cutting is to be allowed to continue on: (1) the remaining raised bog 
SCIs until the unlawful 10-year derogations in respect of those sites expire, and 
(2) all blanket bog SCIs, indefinitely.  This amounts to a clear continuing breach 
of the Habitats Directive.  Further, while cutting is in principle banned on 32 
raised bog SCIs, turf cutters have vowed to continue cutting, and to date there is 
no evidence of enforcement action being taken by the government.79 
 
7.1.2 Peat extraction outside the Natura 2000 network with impacts on 
Natura 2000 
 
We have tackled this issue largely in the context of our field work near Lough 
Derravaragh, which raises issues in respect of the EIA Directive as well as the 
Habitats Directive. We have recorded our dealings with Irish authorities in respect 
of this issue below, under section 7.3, which relates primarily to the EIA 
Directive. 
 
7.2 COMPLAINT B: BREACH OF THE ENVIRONMENTAL LIABILITY 
DIRECTIVE 
 
We are in the process of putting together a detailed complaint to the relevant 
Irish authorities regarding non-compliance with the ELD in the context of peat 
extraction.  We will keep the Committee informed of progress in that regard.  
However, given the Irish government’s previous poor record in tackling damaging 
peat extraction, we are not confident of a positive outcome, and we would 
therefore welcome any assistance the Committee can give us on this issue. 
 
7.3 COMPLAINT C: BREACH OF THE EIA DIRECTIVE 
 
7.3.1 General request to Local Authorities 
 
In order to determine what land use controls are placed on peat extraction 
throughout Ireland, we sought from each local authority their records of 
development consent or any grant of exemption from planning control of peat 
extraction, exercising our rights under the Access to Information on the 
Environment Directive (Directive 2003/4/EC). 
 
Of the 29 requests, 12 answered, with a further 8 responding following an 
internal appeal.  (The remaining 9 did not respond to the internal appeal.)  None 
of the 20 local authorities responding reported authorising any peat extraction or 
giving an exemption under Irish law to any operator.  In other words, where peat 
extraction is taking place, it is being done without any form of consent being 
granted under Irish/EU law. 
 
As County Leitrim’s Senior Executive Officer wrote: ‘The Planning Authority does 
not have, nor is it required to have, any records of the amount of peat extracted 
in the County. Neither does it have any details of the areas wherein peat 
extraction, by way of exempt development, is being undertaken.’80  
                                                 
79 See http://www.irishtimes.com/newspaper/ireland/2010/0414/1224268305877.html and 
http://www.irishtimes.com/newspaper/ireland/2010/0529/1224271392630.html. 
80 Letter from Vincent Dwyer, Senior Executive Officer, Planning Services, Leitrim County Council, 29 
May, 2009, Ref: S.932/M 

 38

http://www.irishtimes.com/newspaper/ireland/2010/0414/1224268305877.html
http://www.irishtimes.com/newspaper/ireland/2010/0529/1224271392630.html


Petition to the European Commission on Peat Extraction in Ireland 

 
The ‘no-enforcement-after-7-years’ rule,81 described above, was widely cited by 
Local Authorities as the single biggest factor preventing bringing peat extraction 
activities under development control.  Limerick County Council reported that all of 
the peat extraction activities over the previous 8 years in County Limerick were 
covered by this exemption, noting that ‘These exemptions also apply within 
designated areas such as Special Protection Areas’ (as a matter of EU law, they 
do not). 
 
7.3.2 Westmeath County Council 
 
In the case of the peat extraction detailed in our site Reports, we wrote first to 
Westmeath County Council alerting them to activities in the Townland of Coole on 
the 23rd of February, 2009. 
 
We subsequently met on site with the Enforcement Officers of Westmeath County 
Council on April 9, 2009. The Council was in the process of serving a number of 
Enforcement Notices. The Enforcement Notices are general warning letters only 
and do not detail the activity which is the subject of the Notice, being required 
only to state ‘that unauthorised development may have been, is being or may be 
carried out’.82 
 
Subsequent correspondence, however, led to a letter from Westmeath County 
Council of 15 July, 2009, advising us of the Council’s view that the peat extraction 
activities we had reported in Coole, Co. Westmeath were ‘exempt from the 
requirement for planning permission’. 
 
The grounds given where that 
 

‘The Legal and Enforcement Section have taken the view that there is no 
evidence to suggest that [the] activity taking place at this site has 
changed or intensified within the last 7 years. Therefore we cannot start 
proceedings under the current planning and development act’. 

 
We replied on 30 July, 2009 with further information and sought a declaration 
under Irish law to determine if the activities in question – peat extraction, 
drainage, construction of sediment tanks - were or were not ‘development’ and if 
they were or were not ‘exempted development’, since these issues determine 
whether or not permission for the activities should have been sought from the 
Council.  
 
We also noted that the Local Authority had provided no evidence that they had 
considered obligations under the EIA Directive or the Habitats Directive in 
reaching their decisions regarding peat extraction upstream of Lough 
Derravaragh, either in respect of individual or cumulative impacts. 
 
We received no answer from the Council, nor a return of our €80 statutory fee, 
which the Council cashed.  We appealed the Council’s failure to reply to our letter 
to An Bord Pleanála (Ireland’s Planning Appeals Board), enclosing a further fee of 
€220. This was ruled invalid as beyond the time limit permitted under the 
legislation. 
 

                                                 
81 Section 160 of Ireland’s Planning and Development Act 2000 provides that if an unauthorised 
development (e.g. peat extraction) has taken place for more than 7 years, it cannot be subject to 
enforcement proceedings. 
82 Planning and Development Act 2000, Section 154, 4 (a) 
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We again wrote to Westmeath County Council enclosing a further €80 fee and 
again requested a ruling under section 5 of Ireland’s Planning and Development 
Act 2000 as to the planning status of the peat extraction in question. 
 
Again we received no reply and again the Council cashed our cheque.  So we 
again appealed their failure to reply to our request (a reply had been due by 7 
January, 2010) to An Bord Pleanála (the Board).  Our second appeal was lodged 
with the Board on 28 January 2010.  The Board dismissed our appeal on April 22, 
2010. 
 
The two grounds given were: (1) That we had not replied to the Council’s request 
for further information, when we had in fact so replied.  Indeed, we hold evidence 
(an e-mail ‘read receipt’) from the Local Authority confirming receipt by them of 
the further information; (2) The map appended to our appeal allegedly did not 
show the boundaries of the site, notwithstanding the fact that only the ‘location’ 
is required by the relevant legislation.  We had drawn the extent of the extraction 
activities on an Ordnance Survey map in a red rectangle, and provided a grid 
reference for the centre of the extraction area, which comprises more than 2 km2. 
 
There is no administrative appeal available against this decision of the Board, and 
we have therefore been forced to challenge the Board’s decision before the Irish 
courts, which is potentially a costly exercise. As the action is not taken under EIA 
or IPPC (Integrated Pollution Prevention and Control) legislation, if we lose, we 
may be forced to pay all the other parties’ legal costs as there are no specific 
rights for NGOs or protection against prohibitive costs under EU law outside of the 
EIA and IPPC legal regimes (see Article 10a of the EIA Directive and Article 16 of 
the IPPC Directive). 
 
It would appear that Westmeath County Council and the Board will do everything 
in their power to avoid considering the issue of peat extraction. 
 
7.3.3 Minister for the Environment 
 
Having been sensitised to the issue of the 7 year rule by the Local Authority 
enforcement officers on our site visit in County Westmeath, on 8 April 2009 we 
wrote to the Minister for the Environment seeking to have this legislation 
amended in the forthcoming Planning and Development (Amendment) Act. 
 
We have had no satisfactory response to this letter. 
 
We then wrote to the Minister for the Environment on 28 July, 2009 requesting 
him to exercise his powers under the European Communities (Natural Habitats) 
Regulations 1997 (as amended),83 to prohibit the continuance of the industrial 
scale peat extraction activities which seem to be having a significant adverse 
effect on Lough Derravaragh’s two protected areas – the Special Protection Area 
(Birds Directive) and Natural Heritage Area (domestic regime).  
 
His response of 19 August, 2009 stated that he had been advised by his National 
Parks & Wildlife Service Regional Management that there was ‘no evidence of 
significant or measurable impacts in either designated site, nor any evidence of 
impacts on any qualifying conservation interests in these sites’.   
 
Note that this is not the correct legal test.  The ECJ’s decision in Case C-127/02 
(described in detail in section 2 above), which impacts on the interpretation of 
Ireland’s transposing legislation, explicitly requires that an ‘appropriate 

                                                 
83 S.I. No 94 of 1997, as amended by S.I. No 378 of 2005. 
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assessment’ of an activity is needed:  
 

‘if it cannot be excluded, on the basis of objective information, that [the 
activity in question] will have a significant effect on that site, either 
individually or in combination with other plans or projects.’   
 

Further, following an ‘appropriate assessment’:  
 

‘The competent national authorities, taking account of the appropriate 
assessment of the implications of [the activity] for the site concerned in 
the light of the site’s conservation objectives, are to authorise such an 
activity only if they have made certain that it will not adversely affect the 
integrity of that site. That is the case where no reasonable scientific doubt 
remains as to the absence of such effects.’ 

 
On 1 September 2009 we provided the Minister with a Report, dated February 
2009, commissioned by the same Regional Management (and attached to this 
petition), which stated that ‘their operations [name removed] are contributing to 
siltation of Lough Derravaragh SPA and NHA.’ 
 
This report specifically stated that ‘while the activities carried out by this company 
are not being carried out within the European Site or NHA’, the Officer believed 
that ‘they are likely to have an adverse effect on the integrity of the SPA alone 
and in combination with other activities.’ 

 
The advice supplied to the Minister that there was ‘no evidence’ appears, 
therefore, to be factually incorrect, and an example of maladministration.  
 
We have had no response to our letter of 1 September, 2009, in spite of our 
reminders over the past 9 months. 
 
7.3.4 Environmental Protection Agency (EPA) 
 
Petitioners lodged their initial complaint with Ireland’s EPA on the 25th February, 
2009 and were promised on the 26th February, 2009 that the matter would be 
treated as urgent and an enforcement team would be sent to the site to 
investigate and would have finished their report in ‘two-three weeks’.  
 
No such report was provided in spite of constant reminders over the next 6 
months.  
 
At one point the petitioners even attempted to have these delays addressed by 
Ireland’s Office of the Ombudsman, but were informed that the ‘Ombudsman Act 
1980 does not extend to examining complaints relating to the EPA’.84  
 
The EPA site visit did not take place until 10 July, 2009. 
 
To date, more than one year after our initial complaint, only a single peat 
extractor has been required to apply for an IPPC (Integrated Pollution Prevention 
and Control) licence and no environmental impact assessment has been required, 
in spite of the fact that work consisting of new and extended areas exceeding 50 
hectares had been undertaken (to recap, the threshold for a mandatory EIA is 30 
ha under Irish law, with 50 ha triggering the need for an IPPC licence from the 
EPA – more below). 

                                                 
84 Letter from the Office of the Ombudsman to Friends of the Irish Environment, 25 May 2009. Ref: 
INV/09/0419 
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The failure of the EPA to respond in an appropriate manner resulted in us 
complaining to their Quality Customer Service (QCS) office on 5 August 2009, 
alleging inadequacies in the EPA’s investigations, in their site visits, a lack of 
liaison with other agencies, and a failure to require an assessment and/or put in 
place measures to protect the environment. 
 
The Senior QCS Inspector informed us in response that:  
 

‘The requirement for an EIS [Environmental Impact Statement] in 
accordance with the EIA Regulations is a matter which falls under the 
scope of the planning legislation and the planning department of the 
relevant authority is the appropriate body during the planning process. 
The EPA is not the competent body to request the preparation of an EIS, 
however the EPA may, where considered necessary, request an applicant 
to provide information from the planning authority in relation to the need 
for an EIS. When an EIS is necessary it will be considered by the EPA 
during this licensing process.’85  

 
The statement that ‘the EPA is not the competent body to request the preparation 
of an EIS’ is based on a narrow reading of our request, and ignores the EPA’s 
broader role.  While it is true that local authorities are principally responsible for 
administering the planning system in Ireland, the EPA is tasked, amongst other 
things, with administering the Integrated Pollution Prevention and Control (IPPC) 
permitting system in Ireland.   
 
Under the First Schedule of Ireland’s Environmental Protection Agency Act 1992 
(as amended), ‘The extraction of peat in the course of business which involves an 
area exceeding 50 hectares’ falls within the IPPC permitting regime in Ireland.86  
Therefore, as a matter of Irish law, an IPPC licence must be held in respect of 
such extraction, and the EPA is responsible for granting such licences. 
 
Regulation 32(1) of Ireland’s Habitats Regulations 1997,87 headed ‘Obligations of 
local authorities, An Bord Pleanála or the Environmental Protection Agency in 
the discharge of their powers and functions under certain enactments’, provides: 
 

‘Where an operation or activity or an established activity to which an 
application for a licence or a revised licence or a review of a licence or 
revised licence, as appropriate, under any of the enactments set out in 
Part II of the Second Schedule [which includes the Environmental 
Protection Agency Act 1992, so covers IPPC licences] applies is neither 
directly connected with nor necessary to the management of a [Natura 
2000] site but likely to have a significant effect thereon either individually 
or in a combination with other operations or activities or established 
activities a local authority, the Board or the Environmental Protection 
Agency shall ensure that an appropriate assessment of the 
environmental implications for the site in view of the site's 
conservation objectives is undertaken.’ 

 
In other words, the EPA was wrong to say it was not the competent body 
to request an environmental impact statement.  Indeed, it is obliged to 
administer the IPPC permitting regime and to require an ‘appropriate assessment’ 

                                                 
85 Valerie Doyle, Senior Inspector, QCS Officer for Office of Environmental Enforcement, 16 
September, 2009, to Friends of the Irish Environment 
86 A revised version of the First Schedule to the 1992 Act was inserted by the Protection of the 
Environment Act 2003, which transposed the IPPC Directive in Ireland. 
87 S.I. No 94 of 1997. 
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where there may be an impact on a Natura 2000 site.  The peat extraction near 
Lough Derravaragh is a clear case in point: the extractions there are over 50 ha 
(yet no IPPC licence has been required) and may impact on Lough Derravaragh, a 
Natura 2000 site (yet no ‘appropriate assessment’ has been required by the EPA).  
The EPA is therefore in breach of its legal obligations. 
 
The issue of enforcement by the EPA of the IPPC regime in respect of mechanised 
peat extraction was raised at the workshop 'Impact of EU Environmental Policy in 
Ireland' in the European Parliament Office in April 2010 and in discussions 
afterwards. 
 
We would urge the Committee on Petitions to do everything in its power to 
ensure that the Irish authorities ensure that the EPA carries out its functions in 
accordance with its legal obligations.  
 
7.3.5 Conclusion regarding dealings with national authorities in 
EIA/IPPC context  
 
Our site reports demonstrate Ireland’s failure to address in any meaningful way 
the ECJ’s judgment regarding the EIA Directive in 1999 (C-392/96) and the 
agreement under which the subsequent return to the ECJ for daily fines was 
withdrawn in 2005. 
 
Our legal requests to determine the planning status of extraction activities near 
Lough Derravaragh have twice remained unanswered by Westmeath County 
Council and twice been dismissed by An Bord Pleanála without a ruling.  We have 
been forced to take this issue to court and have now issued judicial review 
proceedings against An Bord Pleanála’s decision to reject our appeal under 
section 5 of Ireland’s Planning and Development Act 2000.88 
 
Our complaints to the Department of the Environment were entirely dismissed by 
the Minister in spite of reports from the Department’s own National Parks & 
Wildlife Service suggesting first that the activities were likely having an impact 
(report of February 2009, attached to this petition), and second showing marked 
declines in the numbers of protected birds (report of December 2009, attached to 
this petition).  
 
Our complaints to the Environmental Protection Agency not only failed to secure 
an EIA, but their reply claiming they are not competent to require an EIA flies in 
the face of the true legal position. 
 
On 13 July, 2009 we wrote to DG Environment’s Legal Affairs & Cohesion 
Directorate, Unit A.2 Compliance Promotion, Governance & Legal Issues, with 
photographs of extensive peat extraction areas.  We enclosed letters from 
Leitrim, Limerick, Cork, and Westmeath County Councils, discussed above.  This 
letter remains unanswered.  

                                                 
88 RI 25 RI 2706,  31 March, 2010; ‘Whether peat extraction is development or is not development or 
is exempted development or is not exempted development at Lough Derravaragh, County 
Westmeath.’ 
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Peat harvesting on a Bord na Móna (semi-state company) cutaway bog in County Offaly.  
Source: Shannon International River Basin District, Peatlands Report, July 2008, at p.15. 
 
 
7.4 COMPLAINT D: WATER FRAMEWORK DIRECTIVE 
 
As noted above, the WFD commits EU Member States to achieve ‘good’ status of 
all water bodies by 2015, comprising good chemical and good ecological status.  
 
On 19th May, 2009, the present petitioners wrote to Ireland’s Environmental 
Protection Agency seeking a variety of data on water quality downriver from 
Lough Derravaragh. 
 
Specifically, the petitioners sought the water quality results for ‘dissolved organic 
matter and trihalomethanes levels at downstream drinking water abstraction 
points’. The Programme Manager informed us that ‘the water quality results you 
have sought do not come under the EPA’s monitoring programme’.89  
 
In response to a further request on 20 July, 2009, seeking the source of the 
material that results in the formation of trihalomethanes, the Agency replied that 
‘trihalomethanes...are formed when chlorine is used to disinfect water where 
there has been inadequate removal of organic material.’ 
 
Given that the petitioners were clearly aware of the process that leads to the 
formation of trihalomethanes, having by this point in their investigations written 
many letters and engaged in many phone calls with the EPA for over 6 months in 
their attempts to have the impacts of peat extraction assessed in terms of water 
quality, it is hard not to view this reply as anything but disingenuous.90  
 
The second avenue the petitioners pursued in their attempts to have the Irish 
authorities address the impacts of the widespread unauthorized peat extraction 
under the WFD was through the development of River Basin District Management 
Plans which are required by the Directive. 
  

                                                 
89 Gerald O’Leary, Programme Manager, Office of Environmental Enforcement, EPA, 16 June 2009 to 
Friends of the Irish Environment. Reference OEE 003/2009 
90 Research proposal to EPA is included in the Supporting Documentation to this Petition: ‘To identify 
the effects of peat degradation on drinking water quality’. 
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Like other Member States, Ireland had been engaged in a process of consultation 
in preparing its Plans, which were published in draft form on 22 December 2008. 
Unfortunately, not one of these acknowledged the impacts of diffuse pollution 
from peat extraction. 
 
The petitioners made numerous approaches to the Government-funded NGO 
water quality network SWAN throughout 2009 to have this issue included in 
representations to the national authorities.  SWAN, however, did not include the 
petitioners’ concerns in their submission to the Irish authorities. 
 
Consequently, the petitioners wrote on December 16, 2009, directly to Damien 
Allen, the Principal Officer of the Water Quality section of the Department of the 
Environment, highlighting the omission of any consideration of diffuse pollution 
from peaty soils in Ireland’s River Basin District Management Plans. 
 
We attached to this letter a clear outline of the potential carcinogenic effects of 
the chlorination of peaty water with appropriate scientific references, including 
those detailing the costs to the State in removing these carcinogens. 
 
The petitioners have not even received the courtesy of a reply. 
 
 
7.5 COMPLAINT E: UNLAWFUL LOBBYING OF IRISH COMMISSIONERS; 
AND UNLAWFUL TAKING OF INSTRUCTIONS BY COMMISSIONER 
 
We have not raised this issue with the Irish government or the Commission to 
date.  To our mind, the European Parliament is the ideal forum for the airing of 
this issue, since, at heart, it goes to the roles of the EU’s Member States and the 
European Commission vis-à-vis the EU’s citizens and the rule of law. 
 
8.  CONCLUSION 
 
The bare facts of the matter are as follows.  Ireland’s failure to assess the 
environmental impacts of peat extraction led, 14 years ago, to legal proceedings 
being brought by the Commission in respect of the EIA Directive, which 
culminated in the ECJ’s judgment in 1999 in Case C-392/96.  Since that time, 
peat extraction has intensified in Ireland and no effective action whatsoever has 
been taken to address the ECJ’s judgment or the 2005 agreement that led to the 
withdrawal of the Commission’s proceedings seeking daily fines.   
 
Similarly, 18 years have passed since the Habitats Directive was adopted, 
requiring Member States to designate and protect Natura 2000 sites, 16 years 
have passed since the Directive came fully into force, and 13 years have passed 
since Ireland’s transposing Regulations were enacted.  Since that time, Ireland 
has allowed peat extraction to continue in such sites, in breach of EU law.  No 
effective steps have been taken to prevent this.  The results are clear and 
devastating: e.g. a loss of one-third of Ireland’s remaining active raised bog 
habitat in the last 10 years and, at the current rate, the remainder to vanish 
in another few decades.   
 
Instead of applying the polluter pays principle via the Environmental Liability 
Directive, Ireland is paying compensation to the few turf cutters who are (at least 
in principle) being forced, very belatedly, to stop cutting within Natura 2000 sites.  
Finally, Ireland’s failure to tackle the polluting impacts of peat extraction means 
that it is highly unlikely that the government will meet its obligations under the 
Water Framework Directive. 
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All of these breaches of EU law are compounded by the fact that the Irish 
government, in breach of EU law, has been seeking to influence the Commission 
in the performance of its tasks, and it seems that certain members of the 
Commission have been willing to take instructions, also in breach of EU law. 
 
If the EU is serious about tackling climate change and biodiversity loss, such 
breaches cannot be allowed to continue. 
 
We would urge the Committee on Petitions to do everything in its power to 
address the issues raised in this petition.  We invite the Committee to conduct a 
fact-finding visit to Ireland, and subsequently to issue a Committee report 
containing its detailed observations and recommendations.  In our view, if 
members of the Committee see in person the scale of what is happening in 
Ireland, they will be strongly moved to act.  Should the Committee require 
assistance or further information, we would be happy to help in any way we can. 
 

 
 
Respectfully yours, 
 
Tony Lowes (Irish national)  
Caroline Lewis 
Andrew Jackson 
 
Friends of the Irish Environment 
Kilcatherine, 
Eyeries, 
County Cork, 
Ireland 
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Attached: 
 
SUPPORTING DOCUMENTATION 
 
FIE Reports and Submissions 
 
• Site Visit Reports 2010 
• Friends of the Irish Environment’s Submission on the 
Cessation of the Turf Cutting Scheme, July 2009 
 
 
FIE Research Recommendations 
 
• To identify the effects of peat degradation on drinking water 
quality 
• To evaluate impact of suspended solids and dissolved organic 
carbons on the aquatic environment at Lough Derravaragh 
 
 
Reports documenting impacts of peat extraction 
 
• Freshwater Fish Conservation In The Irish Republic: A Review 
Of Pressures And Legislation [Royal Irish Academy] 
• Report by Westmeath Conservation Ranger of 27 February, 
2009 
• Shannon Regional Fisheries Board Report, November 2008 
• EPA Report on the Status of River Inny 2008 – Biological 
• Internal government report dated 18 December 2009, entitled 
‘Peat extraction works and Lough Derravaragh SPA 4043 
[Birds Unit, Site Protection, National Parks and Wildlife] 
 
 
 
 
 
 
 
 
 

A CD ROM IS ATTACHED TO THIS PRINTED VERSION OF THIS PETITION 
CONTAINING AN ELECTRONIC VERSION OF THE PETITION AND THE SUPPORTING 

DOCUMENTATION. 
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